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LEEFE vs. WALKER ET AL. 
APPEAL FROM THE COMMERCSAL COURT OF NEW ORLEANS. 


The plaintiff is bound by the admission of the party under whom he claims, p,sren~ Drs, 
when there is no fraud or collusion alleged by him. April, 1841. 
"A party chartering a vessel is bound to the owners, and the captain as their spice pa 
agefit, has a right to retain the whole amount out of the cargo, whether the we. 
adventure was joint or entirely owned by this party. WALKER ET AL- 
An attaching creditor cannot’ avail himself of any complaint or claim his 
debtors might have on a third party for damages, on account of unusual delay 
in a voyage.—Until they complain the plaintiff cannot attach their action for 
damages. 
An attachment levied on the two thirds interest of the debtor in the cargo 
cannot avail, unless there is a surplus, after paying all the a and 
losses on the vessel and cargo. 


This is an attachment suit. The plaintiff alleges that D. and _ 
J: B. Walker of Mobile, lately trading under the firm of 








ie 2 
CASES INCTHE SUPREME COURT 


2 ies En Dis. Walkery Knight. & Co. in New Orleans, are indebted to him 
.. 1 ie A in the sum of $1000. That they have a large interest ina 
, mE cargo of log-wood consigned to J. Roberts & Co. in New 
watker br 4t- Orleans, which he attaches and prays judgment for the 
‘amount of his claim. He propounds interrogatories to said 
firm and cites them as garnishees who answered, among 
other things that the log-wood belonged jointly to the defen- 
dants and captain Taylor, of the schooner Rosario in which it 

was imported from Tabasco in Mexico. 
Taylor now intervened and claimed the property attached, 
and prayed that it be delivered up to him. John Murray also 


intervened. 










The facts and evidence of the case as developed in the 
_. opinion of this court, exhibit the nature of the controversy and 
: need not be recapitulated. The presiding Judge rendered 
judgment against the defendants for the amount of the plain- 
tiff’s demand; sustained the intervention of Taylor for the 
* property attached; and dismissed the intervention of Murray, 
and also the attachment of plaintiff, who appealed. 







Pe 








Micou & Lockett, for the plaintiff and appellant, insisted 
that the intervenor had exhibited no proof of his claim of one 
third interest in the cargo, one of the depositions being re- 
jected. But as he contends it was a joint adventure, there is 
an end to the charter party of the wessel, and the defendants 
Walker, Knight & Co. are only bound for their proportion of© 
this charge. 










2. The intervenor being the captain of the vessel has totally 
failed to give a satisfactory account for his great delay; having 
extended the voyage to 54 months to a Mexican port. He has @ 
no right to charge the defendants with $2750 for the long @ 
delay in making the voyage. 








¥ * ° ° ; 
3. The defendants owning two thirds of the cargo, the 

plaintiff has.a privilege on the proceeds of the log-wood to 
® this extent and which must remain subject to his attachment.. | 
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es 


Briggs, for the int d lee, ithe affir- ‘i € 

66%, for the intervenor an appellee, urgedithe wr rnd 5 

mance of the judgment.  -? See ~~ ” 

LEE 

Garland, J. delivered the opinion of the court. ee 
This suit was commenced by attachment; the plaintiff: 

claims $1000 of the defendants, and cites J. Roberts & Co. as rn 
garnishees. He propounded interrogatories to them to ascer- 
tain if they have not in their possession a quantity of log-wood 
belonging to D. & J. B. Walker, two of the defendants, which 


was imported in the schooner Rosario from Tabasco, or the ° 

» | proceeds thereof if sold. The garnishees in their answers, 
say they know of no interest Walker, Knight & Co. or D. 

is and J. B. Walker have in the log-wood. That it was con- P 

d signed to them by Manuel Peyro of Tabasco, who “instructed 

a4 them to sell it, invest the proceeds in dry goods and ship them Pa 

m to his address. After the filing of these answers, the plaintiff , 

he - came into court and took issue with the garnishees and again# 

Ys alleged the log-wood or its proceeds belong to the defendants. e 
Some time after the joining of this issue, Josias Taylor inter“ p ie 
vened, alleging the property in the hands of the. garnishées é ee 

ted belonged to him, and if the defendants had any interest in it, _ 

me he had aclaim on it of a higher nature tHan the attaching “a 

te- creditor. 

. ine Some other persons were made parties to the suit, the debt 

ants was Clearly proved to be owing by Walker, Knight & Co., 

nof § “and some funds were adjudged to be paid the plaintiff, but a 
judgment was given in favor of Taylor, from which the plain- . 
tiff appealed. There is no other controversy before us than q 

tally | the question whether the log-wood or its proceeds can be ap- 

wing propriated to pay the debt for which suit is brought. 

Jo In the month of February, in the year 1839, Josias Taylor 

ong © 


' being the master, and agent for the owners, of the schooner ie 
@ Rosario, then lying in the port of Mobile, entered into a con- 

, the tract with D. & J. B. Walker, by which the last named per- 

od to sons chartered the schooner at the rate of five hundred dollars 

nite. | per month to go on a trading voyage to Truxillo and thence ton 


+* 
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Easren®, Dis. New-Orlgans, two thirds of the cargo belonging to the 


Walkers, and the other third to captain Taylor. The vessel 
was cleared for Traxillo, but put into Tabasco, as it was said 
in distress, although it seemed to have been the intention of all 
the parties she should go there, and the clearance for Truxillo 
was intended to evade the French squadron then blockading 
the portof Tabasco. In consequence of the manner the ves- 
sel entered the port and other causes, the captain encountered 
many difficulties from the custom house officers in landing and 
disposing of the cargo. A considerable portion of it was in- 
jured and heavy expenditures incurred in the sale of it, besides 
a long detention of the vessel, the voyage having lasted about 
five anda half months. There seems to have been a heavy 
loss on theadyenture. 

The instructions of the Walkers to captain Taylor are dated 
at Mobile, on the 16th February, 1839, and say, “‘you are 
hereby requested to proceed hence to the port of Truxillo, or 
any other port you may believe best, and make disposition of 
our two thirds of your cargo (as per invoice furnished,) to the 
best advantage, for cash, and after such disposition, you will 
invest the nett proceeds if any, after paying the charter of the 
schooner and port charges in log-wood, hides or any other 
article you may think best, and return with the same to New 
Orleans, or any other port in the United States you may be- 
lieve most practicable, and dispose. of the same.”’ These 
instructions very specifically state the destination of the vessel, 
the manner of digposing of the cargo, the interest of the 
Walkers in it and the application of the proceeds. The evi- 
dence does not show that captain Taylor failed to comply with 
them or that the voyage was intentionally prolonged ; but it 
satisfies us, all the parties contemplated a voyage in which 


there would be great hazard. ‘Their purpose was to enter a 


blockaded port with prohibited articles, and they must neces- 
sarily have calculated on unusual risk, embarrassment and 
detention, and it appears the calculation was not incorrect. 

“The proceeds of the cargo was invested in log-wood and 

































charged with their proportion of the amount to be paid for her. the | adventure 
- No reason is given or authority cited to establish this. position tirely owned by <a 
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there not being enough to fill the vessel, the Captain/borrowed Rasranibe> Dap! * 
money at Tabasco to purchase an additional quantity and a % 
pledged the cargo to one Peyro for the repayment, in whose — se 
name the whole appears to have been shipped, consigned to wALKgR Br at. 
Roberts & Co., but on the back of the bill of lading it is stated a 
that captain Taylor is to pay Peyro $1219 60 in New Orleans, : 
‘money advanced to purchase the within expréss cafgo, and 
the moment captain Taylor discharges the above sum the car- j 
go is entirely at his wn disposal.”” It does not appear the 
Walkers or the plaintiff ever paid any part of that sum, or 
that captain Taylor ever did, but we infer he did, as he ren- 
ders an account of sales of the log-wood. That account we 
have examined; it appears to us fair and the defendants by it ~ 
are in debt to the intervenor after having credit. for the nett js _ yan : 
proceeds of the whole adventure. ‘nosey ae 

But the plaintiff says, that-captain Taylor did prove he ad js on é 
paid his third of the outward cargo. Several replies might be: there isno fraud 
given to this objection, but a conclusive one is, that the Nagel by Mae 
Walkers in their letter of instruction, say only two thirds of A party char- 
the cargo, belongs to them. The plaintiff must be bound’ by rage le = é * 
their admissions as he claims under them and does not allege owners, and the - 
any fraud or collusion between the parties. ‘coat, — 

It is next urged that as the adventure was joint, the charter oe ken a 


of the vessel was annulled and the Walkers ought not té be sven —— i 


* 


was joint or en- *s 


. s 
and it appears to us a sufficient answer, that the vessel was ‘ 


not the property of captain Taylor, and the sum fixed in the gps. "4 


avail himself of 
charter party, was forthe benefit of the owners, whose agent any complaiat 


he was and for whom he retained it, out of the proceeds of or claim his 


A ebtors might, 
the outward and inward cargoes, as we think he was autho- have on a thee 
é party for dam- 
rized to do. 


ages on account 
It is next alleged the voyage was unnecessarily long and af apo = al 
that the Walkers ought not to be charged for the whole time og oy oan. . * 
the vessel was employed. It is possible they might havestiff cannot at- ae 
. , tach their action 

some cause to complain of this, but as they have not, we know for damages.” 


em 
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Eastzmw Drs, of no right the plaintiff has to attach their action for damages. 
— Finally it is said, that as two thirds of the cargo belonged to 
~~ oaggn the defendants, the proceeds are liable to the attachment of the 


V8. » plaintiff. We have no doubt that the nett proceeds are liable, 
ecumule ee plaintiff had shown there was any surplus after 


a Pray end paying the expenses and losses incurred during the voyage, 


the two third ‘ o * 

onttecasg of ‘the We are equally Confident it would have been ordered to be paid 

peter in - to him, by the Judge of the Commercial Court, but as he has 
canno 

avail, unless failed in establishing this fact, we see no error that calls for 


there is a sur- 
after pay- OUF Correction. 


plus, 
a ane ce The judgment of the Commercial Court is therefore affirm- 


on #the vessel oq with costs. 
and cargo. 























DIGGS, HOBSON & CO., vs. PARISH ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


The rule that a party wishing to avail himself of the confessions made by the ad- 
verse party cannot divide them and must take them entire, does not apply to 
the admissions made in the pleadings; but only to answers to iaterregetenton, 
or to judicial conefssions. 

Admissions in the answer are sufficient to dispense the plaintiff with proving his 

demand ; and the onus probandi lies on the defendant to establish his defence. 

He who pleads payment admits the existence of the debt, and must prove 

payment, or the plaintiff will have judgment. 










‘~ This is an action to compel the defendant, Henry Parish, to 
deliver up a bill of Exchange, in his possession and deposited 
in the Canal Bank. 

The plaintiffs allege they agreed to sell the defendant a bill 
of Exchange for $1450, drawn by Picket, Banks & Co., on 
John B. Diggs, and by the payees and these petitioners endors- 
ed, to be paid for immediately in Mississippi funds at par; and 
which was delivered to the defendant, who has failed to com- 
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ply with his engagement ; having only paid $500. They pray Easrsnm. Diss 


that the bill be delivered up to them as their property, or in 


‘default thereof, that the defendant pay to them the sum of $950; ee 


and that they have a privilege on the bill or its proceeds to se- 
cure payment. i 

‘The defendant, after pleading the general issue, admitted the 
purchase of the bill and payment of $500; and'for th® remain- 
der, avers he transferred, to the plaintiffs, a debt due to him by 
the Commercial firm of E. B. Cook & Co., of Vicksburg, which 
he states they agreed to receive according "to certain arratige- 
ments and circumstances, &c; He further shows that he has 
suffered damages in the sum of $1500, by the sequestration of 
the bill in question, which he claims in reconvention. 

Upon these pleadings and issues the case was tried. 

The plaintiffs offered no proof, but relied on the admissions 
of the defendant in his answer. 

The district judge, however, decided that the admissions in 
the answer could not be divided; but must be taken entire; 
and although they admitted the purchase of the bill, they at the 
same time showed its payment. There was vdccen against 
the plaintiffs, in the main suit, and in favor of the defendant for 
the amount of the bill, on the reconventional demand. 

The plaintiffs appealed. 


I. W. Smith, for the plaintiffs and appellants, insisted that 
the judge aquo erred in deciding that the admissions in the de- 
fendant’s answer, must be coupled with his statement of facts 
tending to show his own right to the draft sequestered. This 
rule does not apply to the admissions made in the pleadings, but# 
to answers to interrogatories only. Were it otherwise, the 
debtor who admits the debt and pleads payment or other matter 
in discharge, might require his admission and plea to be taken 
together. Code of Practice, art. 477. 


2. The judge aquo erred in refusing to strike out the plea in 
reconvention. There was no connexity, and the plaintiffs can- 
not be said to reside out of the state, when one of them resides 


April, 1841, | 


valli tens 


























8 


1841 
DIGGS, HOBSON 
& co. 


vs. 
PARISH ET AL. 


CASES IN THE SUPREME COURT 


Kastenn Das. in New Orleans. The amendment of 1839 is not applicable. 
Pe oan Acts of 1839, p. 164 sec. 7. 


3. The-evidence of the plaintiffs’ liability is insufficient 
It was no fault of the plaintiffs that the draft was not protested. 
The Sheriff should have had it protested. There isno proof of 
the acceptors insolvency. 


Peyton for the appellee. 
Simon, J. delivered the opinion of the court. 


This is an action in which the plaintiffs seek to recover poss 
session of the Bill of Exchange which was the subject of the 
suit of Parish vs. Hozey, sheriff, lately decided by this court, 
ante. They represent that on the 15th of April, 1839, they 
agreed to sell, to the defendant, a Bill of Exchange, &c., amount- 
ing to $1450, that said defendant did not comply with the prin- 
cipal condition of the contract, which was to pay the whole 
amount of the price thereof immediately, but only paid $500 
on account of said price ; and that consequently they have re- 
mained the owners of the bill. They further state that the 
defendant, having obtained possession of said bill, deposited the 
same, for collection, in the New Orleans Canal and Banking 
Company ; that he and said bank are bound to deliver it up to 
them, and that, at all events, should they be unable to prove 
their title as owners of the bill, they are entitled to the vendor’s 
privilege on the same or its proceeds for the balance of said 
price. They pray that the defendants be condemned in solido 
to deliver up the bill in question, &c., and that the same be se- 
questered according to law. 


A writ of sequestration was issued, by virtue of which the 
sheriff took said bill into his possession and safe keeping; and 
afterwards the defendant joined issue by alleging the bill of 
exchange, sequestered, to be his property in consequence of 
his having purchased the same from the plaintiffs, and of his 
having paid the price thereof, in the manner by him stated in 
hisanswer. Defendant further averred that by the sequestra- 
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tion of the bill he has been deprived of the money; that in conse- Kastens | Die, 
quence of said sequestration, the sheriff failed to have it protest- _Apribe ths 
ed at maturity, and that he, (defendant, Parish) has sustained man peavon 
damages to the amount of $1500, which he pleads in reconven- ie fa 
tion. The District Court rejected the plaintiffs’ demand, and 
rendered judgment against them on the reconventional plea 
set up by the defendant, for the whole amount of the bill of ex- 
change; ftom which judgment, said plaintiffs appealed. 
No evidence whatever was adduced by the plaintiffs in sup- 
port of their action; they solely relied on the admissions of the 
contract of sale and of the consideration thereof, contained in 
the defendant’s answer, expecting that said defendant should 
be required to prove the payment by him alleged; and it is now 
contended by their counsel that the judge a quo erred in decid- 
ing that those admissions must be coupled with the defend- 
ant’s statement of facts, tending to show his discharge, and ° 
his own right to the bill sequestered. 
We cannot concur in opinion with the inferiorcourt: The 
plaintiff’s action is based on an alleged contract of jsale of the 
bill of exchange in question; the price, as they state, was 
$1450, payable immediately on the delivery of the bill, in 
current Mississippi funds to be taken at par, a part of which, 
($500) was paid in cash by the defendant, and judgment is 4 


prayed for the return of said bill or for the balance of its price. 
/ The defendant admits that he purchased the bill from the 
l plaintiffs, and that he paid $500 in cash on account of the pur- 
, chase money; but he further states, in his answer, that he paid 
¢ the remainder in the transfer and assignment of a debt then y 
® due to him by the commercial firm of E. B. Cook & Co.;: 
e that the plaintiffs agreed to look to them for the said remainder; 
d @ that the firm of Cook & Co. agreed and promised to pay said 
of @ plaintiffs the amount due by them to the defendant, so transfer- 
of @ ted in payment of the balance of the purchase money, and 
is | that such was the agreement at the time of the purchase, and 
in _ that the plaintiffs consented to receive a verbal transfer of said 


® debt of Cook & Co. and the sum of $500 in full payment of 
2 VOL. XVIII. 
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ss crag a the price of the said bill of exchange and to release defendant 
steal from all recou ] 
Rex SS etre rse or claim against him, &c. 
Disee, Nonsow The defendant having admitted the material facts alleged in 
v8. the plaintiffs’ petition as the foundation of their action, said 
PARISH ET AL. at .% . . 
plaintiffs had perhaps nothing to prove; but it was clearly the 
duty of the defendant to establish, by legal evidence, all the 
other matters by him set up in his answer, going to show 
his compliance with the terms of sale by the payment of the 
whole amount of the price thereof. 
The rule that a party wishing to avail himself of the confes- 
The rule that _. 6 by tha 68 as 
a party wishing Sions made by the adverse party, cannot divide them, and must 
br — ee take them entire, does not apply to the admissions made in the 
ates ae pleadings, but only to answers to interrogatories; Code of Prac- 
iy sonnet divide tice, Art. 356; or to judicial confessions made according to the 
—— olga Art. 270 of the Louisiana Code; the reason is, with regard 
apply fog 3 ner to answers to interrogatories, that they are called for by the 
missions mace other party, that they are sworn to, and that it is not to be pre- 
in the plead- 
ings, but only sumed that a party would state under oath any fact which he 
to answers to 
interrogatories knew to be false. But to carry the rule further and to apply 
—— it to the matters which are pleaded by a party in his answer in 
evidence of the plaintiffs’ demand, after his having admitted 
the debt or obligation, would, in our opinion, be a strange and 
absurd doctrine. _It is of every day’s occurrence, in practice, 
that a debtor, whois sued on a contract or note, admits its 
existence or his signature thereto, and then set up a plea of 
payment or other matter in discharge of his adversary’s claim. 
Surely, it cannot be pretended that, in such case, the defend- 
ant would acquire his discharge from the obligation or debt 
sued on, because, after having spared to his adversary the 
trouble of proving the signature to the note or execution of — 
the contract, he thought proper to set up a plea of payment, — 
which is often unfounded, and sometimes resorted to to make 
a show of defence. This would be a very dangerous practice, 
and, to say the least of it, a very inconvenient one; as, for fear © 
of endangering their rights plaintiffs would always think them- | 


selves bound to prove their obligations, notwithstanding the | 
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written waivers or admissions contained in the answers of their ey , ae 
opponents. We have, however, repeatedly.held that such 

admissions are sufficient to dispense the plaintiffs with proving ats a” cad 
their demands, and that the onus probandi lies upon the de- v8. 


fendants to establish their defence: Thus,in the case of Jones al 


vs. Bishop, 12 Louisiana Reports, 398, this court said that gp htmtiatlonoin 
the plea of payment admits the existence of the debt, and por Reig. 
that, therefore, unless the defendant can prove payment, Ui with proving 


his demands 
the plaintiffs will have judgment. Our jurisprudence is wo ae aan 


settled on this subject, and the judge a guo ought to have re- prebenditinege 
the defendant to 

quired the defendant to prove the payment by him alleged in establish his de- 

his answer, beyond the $500, admitted on both sides to have fos, leads io = 

been paid in cash, at the time of the purchase ; and if he had a = ‘on 

not done so, judgment should have been rendered against the debt, and must 

defendant for the balance of the purchase money. However, ort the Plaintiff 

as the defendant’s counsel, though able to establish the facts j, eal a 

by him alleged, may have been under the impression, from 

the opinion of the lower court, that it was not necessary to 

adduce his proof in support of his defence, we think justice 

requires that this case should be remanded for further pro- 


ceedings. 


The present state of this cause makes it unnecessary to 
examine the questions arising from the reconventional demand 
set up by the defendant, who, within our recent knowledge, 
having already exercised successfully his recourse in damages 
against the sheriff, would perhaps carry his pretensions too 
far, if he was again to attempt to make the plaintiffs liable for 
a loss for which we lately rendered a judgment in his favor 
against the person by whose fault it was shown to have been 
sustained; 17 Louisiana Reports, 578. 


It is, therefore, ordered, adjudged and decreed that the judg- 
ment of the District Court, be annulled, avoided and reversed; 
and that this cause be remanded for a new trial according to 
the legal principles above established ; the defendant and ap- 
pellee paying costs in this court. 








Eastern Dis, 








CASES IN THE SUPREME COURT 
POYDRAS vs. TAYLOR ET AL. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH. 


OF POINTE COUPEE, THE JUDGE OF TBE 2D DISTRICT PRESIDING. 


There is no discrepancy between the eases of Moosa vs. Allain, 4 Martin 
N.S. 99, and that of Poydras vs. Mourain, 9 La. Reports 492. The first is 
a slave suing for certain privileges under a Will, who has no capacity to stand 
in judgment in any matter, but for his freedom; and the last is the heir 
claiming a compliance with the conditions of the same Will from the pur- 
chaser under it. 


The purchaser of a plantation and slaves subject to the provisions of the Will 
of the original proprietor, that the slaves are always to be kept on the plan- 
tation and never sold apart from it, must comply with the conditions however 

onerous. 


This is an action against the defendant, Taylor, and his 
vendees and co-defendants Coyle, Falconer, Jontes, Laurans, 
Hiriart and Sneed, to compel a compliance with the terms and 
conditions of the Will of the late Julien Poydras, which 
required his plantations and the slaves on each to be sold to- 
gether and the slaves on each, kept, maintained and emanci- 
pated thereon under certain regulations, and im a specified 
manner. The defendant, Taylor, had become the owner of 
one of these plantations, under the conditions of said Will, 
and had sold several of the slaves attached thereto, to his 
co-defendants, when the plaintiff as one of the heirs and re- 
latives of Julien Poydras, instituted this suit, alleging the 
illegality and aullity of the sales of said slaves, as having 
been made in contravention of the provisions of said Will. 
He prays that all these sales be annulled, and that the slaves 
therein mentioned be restored to the plantation from whence 
they were taken, and there kept and maintained according to 
the testamentary dispositions of the said Julien Poydras. This 
case has already been before this court. See 9 La. Reports, 
488: and alsa the case of Poydras vs. Mourain, Idem 492, in 
which the clauses of J. Poydras’s Will, drawn in question in 
these cases, are recited and set forth. 

In an‘elaborate opinion of the District Judge he came to 
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the conclusion that the plaintiff ought not to succeed. There Easrenn . Dis. 


was judgment for the defendants, and the plaintiff appealed. 
L. Janin, for the plaintiff. . 
Mitchell & Eustis, for the defendants. 
Garland, J. delivered the opinion of the court. 


This.case has already been before the court on a point not 
affecting the merits, in the decision of which, the object of the 
plaintiff in instituting the suit is stated and the material facts 
detailed. See 9 La. Rep. 488. The case is now before us 
ona final judgment in favor of the defendants, from which 
the plaintiff has appealed. The points to be decided, arise 
under those clauses of the Will of the late Julien Poydras, 
relating to the slaves on his different plantations at the time of 
his death, which provisions are fully stated on page 493 of the 
volume referred‘ to. Taylor, the principal defendant pur- 
chased one of those plantations with the slaves on it, with an 
express stipulation, that he took it and them subject to all the 
obligations and conditions imposed by the Will, and he further 
engages te comply with all those conditions and discharge the 
ebligations according to their tenor, which relate principally 
to the emancipation of the slaves at a certain period, and 
keeping them on the plantation until that period arrives. 

In May, 1835, Taylor sold a number of these slaves to his 
co-defendants, which sales, the plaintiff alleges are in viola- 
tion of the contract and title under which he holds them and 
the plantation, and he asks that they be annulled and the 
slaves replaced in the possession of the seller. The principle 
involved in this case was decided in the case of Poydras vs. 
Mourain, 9 La. Rep. 492, which was before us in a form of 
action somewhat different, but seeking the same object, that 
is, to preserve the property in the condition the testator de- 
signed it should remain, until the time shall arrive when the 
provisions of the Will are to take effect, That was an injunc- 
tion to arrest a sale about to be made, this suit is to annul 


April, 1841. 
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oe Dest sales of- property similarly situated, already made. Both 


involve the question whether the slaves can be sold separate 
from the plantation they are on. 

The judgment of this court in the case of Poydras vs. Mou- 
rain seems to us to settle this, and if it were not that the 
District Judge who tried this cause, and the counsel for the 
appellees insist so strenuously that that decision is contrary to 
the one given in the case of Moosa vs. Allain; 4 N. 8. 99, we 
should at once give a judgment in favor of the plaintiff. But 
when a Judge so learned as he who tried this cause, reviews so. 
critically the opinion of ‘this court and dissents from and over- 
rules it, on the ground that a previous and contradictory judg- 
ment has been rendered by it, we feel bound to pause, and 
examine how the facts are, and if opposing opinions exist, 
then to decide which is the most reasonable and just, and con- 
form our judgment to it. We have therefore diligently 
examined the two cases and shall endeavor to show no such 
contradiction exists as is alleged. 

In ascertaining what the decision of any court is in a par- 
ticular case, it is important that the statement of the pleadings 
and facts should be separated from the judgment, and it is 
not to be taken for granted that all the recitals in an opinion 
have the approval of the court. A neglect of this necessary: 
precaution has perhaps led the learned Judge into a mistake, 
which he will probably discover when he shall again examine 
these cases. 

Moosa was a slave of the late Mr. Poydras, on one of the 
plantations at the time of his decease, and was with other 
slaves, sold with it to Allain under the provisions of his Will. | 
Allain afterwards sold him separate from the plantation, and 
Moosa, who was aslave, brought suit against Leblanc the 
vendee and Allain the vendor, to annul the sale and cause ~ 
himself to be restored to the plantation. The court decided — 
that the plaintiff was aslave and in an action of that kind 
could not sue or stand in judgment, and therefore decided 
against him. The questions which the slave wished to have — 
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h decided were not considered at all, and the presiding Judge of Easrenx Dis. 
ie this court in. giving its judgment in the case of Poydras ys. eth 
'  Mourain says so expressly. He says they could hot be, as mare 
1- Moosa had no right to appear in court at that time. 9 La. TAYLORED ALG | 
ie -& Rep. 504. Inthe other case the right of the plaintiff to sue ‘ 
ie 4 was maintained and a judgment rendered on the points in con- q 
Oo | troversy, which we do not see any reason for changing. 4 
re In both the cases cited, the court has said the power of the = 
it master over the person of the slave is absolute until the time 4 
o fixed for his emancipation shall arrive, and he is entitled to his 
re labour wherever he chooses to have it performed, but that does 
 T not involve the power to sell, or so dispose of the slave, as to 
dé prevent him at the proper time from exercising the rights 
t, - conferred by the Will, or to render the exercise of them so 
n- | burdensome, precarious and difficult as to make the rights 
ly ‘ themselves almost, if not quite worthless. ' 
ch We shall not upon the invitation of the counsel. for the ap~ 
pellees, or following the example of the District Judge, be 

iT drawn into any decision upon the testamentary dispositions of 
gs Mr. Poydras in relation to the emancipation of his slaves, the 
is 4 annual stipends to be allowed them and their residence upon 
on the plantations to which they belong. The time for sucha 
ry discussion has not arrived, and those as much or more inter- 
ey | ested than the defendants in these questions are not before us. 
ne | The public, the heirs and the slaves will have a deep stake in 

| the questions that will arise some years hence; until then, we 
he 4 shall only use our conservatory powers to keep the slaves and 
er | property in the situation intended by the testator. 
We The defendant, Taylor, by the very title he holds his J 
nd & property, is bound to comply with certain onerous conditions 
he | imposed by him from whom he derived it. He seems desirous 
ise of escaping from the performance of those obligations, and , * 
ye a interposes the objections he may be likely to-encounter in the 
nd effort and various questions of public policy, as reasons why 
led 4 he should not attempt it; all of which it would, perhaps, have 


been more prudent for him to have considered before making’ 
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POYDRAS 
vs. 
TAYLOR ET AL. 


CASES IN THE SUPREME COURT 


Eastzen Drs. the purchase. The zeal now manifested for the peace, hap- 
April, 1841. 


piness and prosperity of the country is so nearly and obviously 
allied with private interest, as to deprive it of the charm or 
merit of disinterested patriotism. As he has made the con- 
tract he must abide by it, until all interested shall have an 


opportunity of being heard, and then we have no doubt justice’ 


will be extended to all. 
In the present state of the case, we cantiot proceed to judg- 
ment between the defendant, Taylor, and his co-defendants, on 


his warranty to them, or any questions arising out of the sale ;: 


the case, so far as it respects them, must be remanded to the 
District Court for a new trial. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and re- 
versed, and this court proceeding to give sach judgment as in 
its opinion ought to have been rendered in the court below, 
does further order, adjudge and decree, that each of the sales’ 
made on the 28th day of the month of May, in the year 1835, 
by the said William Taylor, to his co-defendants, slaves Gene- 
vieve, Harry Congo, Clarisse Hibou, Charles, Robin and 
Hannah, be annulled, set aside and rescinded, and each of said 
defendants are adjudged to restore the slave or slaves so pur- 
chased by him, to the possession of said William Taylor, there 
to remain attached to the plantation purchased by him of 
Bennett Barrow, as described in the sale on file in the record, 
until otherwise disposed of according to law. The costs which 
the plaintiff is entitled to recover in this court and the District 


Court, to be paid by the defendants. And it is further order- . 
ed that the case, so far as it relates to the claims of the defen- © 


dants, Sneed, Coyle, Laurans, Jontes and Falconer, on their 
co-defendant, Taylor, in warranty, be remanded to the District 
Court, to be proceeded in according to law. 
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POYDRAS vs. TAYLOR ET AL. Esctemgenvitins 
April, 1841. 
APPEAL FROM THE COURT OF THE FOURTH DISTRICT FOR THE PARISH OF = 
POYDRAS 
POINT COUPEE, THE JUDGE OF THE SECOND PRESIDING. D8. 





F In a conservatory action, to enforce the provisions of a Will and cause to be 
rescinded the sale of certain slaves, made contrary to its provisions, a remote 
vendee of two of the slaves, residing in another Parish, cannot be sued and 
made to answer at a different domicil from his own. 


This is an action under the will of the late Julien Poydras, 
to enforce its provisions and rescind the sale of several slaves 
’ @ belonging to one of the plantations of the testator, now owned 
by the defendant, Taylor, who, it is alleged, sold off and sepa- 
rated these slaves from the plantation, contrary to the express 
_ provisions of the Will of J. Poydras and the conditions under 
which he purchased the plantation and slaves. Two of these 
slaves was sold to S. Hiriart, Esq., who resides in another 


1 @ Parish from that in which suit is brought, to wit: in West 
: Baton Rouge. ‘Taylor, his vendor, is made a party; and he 
. = (Hiriart) is cited also, and required to answer to this suit in 


the Parish of Point Coupée. He excepted, pleaded commo- 


d rancy, and averred his domicil to be in West Baton Rouge. 
d The exception was sustained and the plaintiff appealed. See 
. 9 Louisiana Reports, 488, 492, and the preceding case of Poy- 
m dras against Taylor et al. 

of 

i, a L. Janin for the plaintiff and appellant. 

| Eustis & Mitchell for the defendants. 

ct @ 

re. 7 Garland, J. delivered the opinion of the court. 

“ : The object of this suit and the facts of the case are fully stat- 
vi ed in the opinion of the court, delivered last week, in the case 
l 


of Poydras vs. Taylor and others, ante 12. Hiriart was made 
one of the defendants in that suit, and it was alleged he was 
the purchaser of two of the slaves, affected by the Will of the 
late Julien Poydras, which were sold to him (Hiriart) by 
Taylor, and the sale asked to be annulled. Hiriart excepted 
3  vOL. XVIII. 
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Easrenw Dass, to the jurisdiction of the court, alleging and proving, he was a 
April, 1841. resident of the Parish of West Baton Rouge. His exception 
"wee sustained, the suit, as to him, dismissed and the plaintiff 
TaYtoR BT AL appealed. We are of opinion there is no error in the judgment 
"of the District Court. It is a well established law that every 
person must be sued in the Parish where he has his domicil, 
unless in those cases where an exception is made to the gener- 
alrule. There are a number of exceptions mentioned in our 
law, but we are unable to find one that will sustain the ground 
assumed by the plaintiff, and his counsel has not referred us 

to any. 
Ina conserva- We have heretofore said that this suit was essentially con- 
aisiceeeen servatory. The plaintiff is nota privy or party to the contract, 
visions of the except, so far only, to see that the slaves, which composed the 


will and cause 


to be rescinded succession of Julien Poydras, deceased, shall remain in the 
the sale of cer- 


tain slavesmade Condition he left them until the time arrives for the Will to 
cn gli operate. The counsel for the plaintiff urges that as the judg- 
mote vendee of ment, if rendered in his favor, would operate upon both Tay- 
sean Aegan lor and Hiriart they ought to be sued together. That it may 
ag so operate to some extent, may be true, but it is not a sufficient — 
at a different feason to form an exception to the general provision. Hiriart | 
— we appears to us is the party most interested and there is more | 
reason for carrying Taylor to his parish to defend the suit; and | 

that would probably be the result, if Hiriart should be sued in | 
his own parish, as Taylor is his warrantor. 
If Poydras was the vendor of Taylor and Hiriart a third | 

possessor, and the suit was for a rescission of the sale, for any _ 

of the causes prescribed by law, it might make some differ- | 

ence, but upon that point it is not necessary to express an 

opinion in this case. : 

The judgment of the District Court is, therefore, affirmed 

with costs. q 
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MEEKER & LEWIS vs. HAYS ET AL. Eastznw Drsi 
t # APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. a 
; 4 A sale of a stock of goods, although by notarial act, when shown tobe infraud “a 
y 4 of creditors, will not exempt them even in the vendee’s possession, from bona 4AY¥8 ET AL, 
, F Jide attaching creditors of the vendor. . 
r | a” 
r 7 This is an attachment suit against the goods and effects of * 
do an absconding debtor. The plaintiffs show they are creditors 
18 of Wm. R. C. Hays, for merchandise sold and delivered 
according to a detailed account, and balance due on a note, 
me which are annexed; amounting to $1180. On the 2ist Feb- 
ct, | ruary, 1840, the plaintiffs sued out an attachment, and on the 
he | _ same day levied on the contents of a clothing store, recently 
the — occupied and carried on by the defendant, then in possession - 
to | of J. Burroughs. The goods were sequestered by the sheriff 
dg- | and taken into custody; and the vendors privilege claimed on 
ay- | them. 
nay 7 John Burroughs intervened and claimed all the goods and 
ient j articles attached, in virtue of a notarial act of sale, of said stock 
riart : of goods, consisting of clothing, hats, boots, shoes, and show- 
nore | cases, with the fixtures and furniture, from the defendant, 
and © Hays, to him for the alleged price and sum of $8510; five 
d in | hundred dollars purporting to be in cash; the balance (all to 
; $598) was paid in Hays’ notes. The act of sale bears date 
third | the 2lst February 1841, the same day of the attachment, 
r any | and sequestration of the goods by the plaintiffs. Other 
iffer- creditors intervened. Evidence was adduced, showing the 
ss all” insolvency and absconding of Hays; and also touching the 


fairness of the sale of the goods in question. The sale was 
irmed made for a gross or round sum according (as stated in the act) 
to an inventory and valuation annexed. 

There was judgment for the plaintiffs, against defendant, 
for the amount of their demand, with privilege for a part and 
priority of attachment for the remainder; and also dismissing 
the petitions of intervention. Burroughs alone appealed. 


Se, 
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Eastern Dis, Kennicott for the plaintiffs. 
















April, 1841. 
weKen Larue for the intervenor and appellant. 
= Hoffman for the syndic of Hays, &c. 
HAYS ET AL. 






Garland, J. delivered the opinion of the court. 










The plaintiffs levied an attachment on the property of the 
defendant, claiming the sum of $1180 37, due on a note and 
account for goods and merchandise sold, on part of which 
they claimed the vendor’s privilege and had them sequestered. 
Burroughs intervened in the suit, claiming all the goods attach- 
ed and sequestered in the store occupied by Hays, on Levee 
street, as his property, alleging he had purchased them on 
the 21st of February, in the year 1840, and taken possession 
of them and the store in which they were, previous to the 
seizure. He produces a notarial act as evidence of the sale; 
the consideration is fixed at $8510 31, the amount of an invoice 
annexed. Five hundred dollars it is said was paid in cash, 
the sum of $7421 65, in Hays’ own notes, and for the balance 
he gave his notes, payable at a future time. This sale the 
plaintiffs allege, is fraudulent; that the consideration is ficti- 
tious, and if not fictitious, is void, being an attempt on the 
part of Hays, who was insolvent, to give an undue preference 
to Burroughs, as a creditor, and therefore a nullity. Several 
other creditors of Hays intervened in the suit, but the case 
only presents the controversy between the plaintiffs and inter- 


















venor. 










The evidence shows Hays was insolvent, that about noon 
the sale was passed and the intervenor entered into possesion. 
Hays absconded immediately and the attachment was executed 
a few hours after. The intervenor offered no other evidence 

_ of the validity of the consideration mentioned in the notarial 
act, than its recitals and his own statements when he took pos- 
session of the store. He offered several witnesses to prove he 

One represents him as a man 








was not entirely unknown. 




































OF THE STATE OF LOUISIANA. 21 


who “trades in most anything,’ but from the statements of Easrerw Dis: 
them altogether, it appears his operations had been previously April, WOlD. 
confined to speculations in shoes, tinware, lumber and wood ™®%*ARD’S 








EIRS 
in flat-boats. They say he pays his debts, when he owes anys po 
and one witness has known him to be worth money. 

A sale of a 


The question is one of fraud; the judge who tried the cause stock" of 


. saw and heard all the witnesses; he decided the sale was — pol ce 


a “made in fraud of Hays’ creditors,” and with-a view to pro- Shown to be in 4 
‘ : fraud of credi- p 
: tect his property from their claims. We have examined the a ex- 
‘ : head empt them, ev- 
, evidence and believe his judgment correct. en it the ven 


dee’s possession 

] : : _ from bona fide 

The judgment of the Commercial Court is therefore affirm cumablng 4 hae 

ed with costs. _ of the ven- 
or, 


oOo ~- wf Ww 


| 


e€ 
ly 
e 4 
‘ BERNARD'S HEIRS vs. SOULE. 4 
i- ‘ APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. q 
ra q 
; The husband and wife made a joint Will, and institated each other sole and 
ae j universal heir in case there was no children; with a proviso, that at the death 
al of the survivor, any property or effects remaining should go to their heirs as 
se legacies, in certain proportions: Held that the wife as the survivor became 
re 4 the absolute owner of all their property and could alienate it. But ifany re- — 
mained unsold at her death, it went to both their heirs. 
The rights of the heirs of either of the spouses, did not vest on the death of one 
of them, and could not until the decease of the survivor; they acquired only 
on 
an eventual right or hope. 

mn. 
ed § This is an action by the descendants of the brothers and 
ce . sisters of André Bernard, living in Franee, who sue as his 
ial | heirs and legal representatives to recover a lot of ground situ- 
ose ated in Chartres street, New Orleans, and in the possession 
he — _ of the defendant, who claims it as owner. 


The petitioners allege that ashort time previous to the death 
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Eastern Dis. Of Bernard (in 1790) he and his wife, Marie Francoise Robert, 
April, 1841. 






_ made their joint and reciprocal Will, whereby they mutually 
= bequeathed, in case of having no offspring, the whole of their 
v8. estate to the one who should survive the other ; with a proviso 
“ves that after the death of the survivor, two thizds of the estate 
should go to the brothers and sisters of the said André Ber- 
nard; that he died in 1790 and his surviving widow took sole 
possession of all his estate, which she afterwards sold, and 
among this property was the lot of ground now claimed. 
They allege that she is dead and the property descends to 
them. They pray that they be decreed owners thereof, in 
virtue of the said Will, giving it to them at the death of the 

surviving spouse, &c. , 

The defendant claims the premises under a sale made by 
the Court of Probates of the estate of Francois B. Pacquelet, 
to whom it had been sold by the surviving widow of André 
Bernard in 1828. After her death, in 1834, this suit was 
instituted. 

The plaintiffs claim under the joint Will of Bernard and 
wife, giving the whole of their estate to the survivor; with a 
proviso, that at the survivor’s death, one third part of the 
property which may be in existence at that period, should 
descend as a legacy to the nephews of the wife, and the 
remaining two thirds to the brothers and sisters of the husband. 
The plaintiffs claim on the ground that the survivor had no 
authority to alienate the property, but only to enjoy, and at 

‘ his or her decease it should be inherited in legacies as above 


























claimed. 

On these issues and grounds the cause was tried. 

The district judge was of opinion the surviving wife, under — 
the Will, had the power to alienate any of the property which 
she received under it. There was judgment for the defendant — 
and the plaintiffs appealed. 








C. M. Conrad & Dennis for the plaintiffs and appellants. 





Soulé in propria persona and appellee. 
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Dojiia Maria Durochée. 
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Morphy, J. delivered the opinion of the court. 


The plaintiffs assert title to a piece of property in the posses- 
sion of defendant, under a joint and reciprocal Will or testa- 
ment of their ancestor, André Berhard, and his wife Marie 
Francisca Robert, bearing date the 13th September, 1790. 
By this will they institute each other sole and universal heir, 
with the proviso, that in the event of their having any children, 
this mutual disposition- shall become null and void. They 
further provide, that at the period of the death of the survivor 
thus instituted, one third of such property as may then exist, 
shall go, by way of legacy, to certain persons therein named, 
the relations of the wife; and they make a similar disposition 
on the happening of the same contingency of the remaining 
two thirds of the property in favor of the persons under whom 
the present plaintiffs claim; they being the brothers and sisters 
of the husband. 

The record shows that André Bernard died the same year 
this will was made; and his widow died in 1834. The latter 
on the 4th of March 1828, sold the property in dispute to 
Pacquelet, at whose death in 1832, it was purchased by defend- 
ant at a probate sale of his estate. 

The clauses in the will, which give rise to this controversy, 
are in the following words, to wit: 

‘“Y del remanente de nuestro bienes, dendas, &c., nos 
nombramos el uno por otro por unico y universal heredero 
para que el que sobreviviere de nos lo goce con la bendicion 
de Dios...... Y para en el caso de que se diserelva el matri- 
monio por muerte de alguno de nos sin tener hijos, queremos 
y es nuestra ultima voluntad que valga este como nuestra final 


‘ disposicion, mutua, reciproca, &c. Con el buen entendido 


que por muerto del sobreviviente la tercera parte de los 
bienes que hubiere existentes en aquella epoca, se le apli- 
quen porvia de legado que desde ahora mutuamento le ha- 
cemos 4 Don Nicolas, Don Bartholomé, Don Fernando, y 





Eastern Dis, 


April, 1841. 


BERNARD’s 
HEIRS 
va. 
SOULE, 
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Eastern Drs, ‘‘ Desde ahora para quando fallesca el sabreviviente de 
Bc. sana nos, legamos y donamos 4 Doiia Maria Juana, Doiia Cata- 
om lina, Doiia Magdelina, Doiia Isabel y Doiia Margarita Ber- 

"98. nard, las dospartes de nuestros bienes,” &c. 

— It is contended, on the part of plaintiffs, that this will con- 
tains a substitution which was permitted by the laws of the 
country in force at the death of André Bernard ;_ that it confer- 
red on their ancestors rights, which no subsequent legislation 
could affect; that although the survivor of the two spouses, 
Mrs. Bernard was instituted universal heir, she had only the 
usufruct or enjoyment of the property bequeathed; had no 
right to alienate it, but was bound to keep and transmit it to 
them ; and this they say is the only construction which can 
satisfy the rule which requires effect to be given, if possible, 
to every part of a deed. 

The construction appears to us at variance with the very 
terms of the instrument. From its whole context, it is clear 
that the intention of the two testators was to make in favor of 
each other the same disposition and bequest, and to place 

see, bocban ° their respective heirs on the same footing. The expres- 
joint Will, and sions de los bienes que hubiere existentes en aquella epoca, 


instituted each ith h j he | ; 

other sole and although not repeated in the last clause, a in our 

universal heir . , 8 P : i jaiticis 

in case there Opinion, to the two thirds of the property bequeathed to the 
hildren; , ‘ 

bot pe aeeeen relations of the husband, as well as to the third bequeathed to 

ae oa those of the wife. They leave no doubt in our minds that on 

+» ag ro- the death of André Bernard, his widow became, as his univer- 

Fe mol nin g sal heir, the absolute owner of the estate. She was not bur- 

shou 


to . ate: , , 
their heirs, as thened with the obligation to keep and deliver it over to the 


pet acta persons named in the will; she had the free and absolute 


tions: Held that i i i i ; 

Rode as the control of it, but if any part of it remained undisposed of at 
survivor, _be- her death, then it was to have been divided according to the 
came the abso- , 7 , 2 

lute owner of all will; although the power to alienate is not expressly given, 
their property . . ‘ 

and could alien- it can fairly be deduced from the above mentioned expres- 


od it but if sions in the will, coupled with the absence of any obligation 


unsold at her i 
death it went to OF Charge to preserve for and return the estate to the substitut- 


both their heirs. ed heirs. This obligation or charge which limits the otherwise 
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Absolute ownership of an universal heir, is one of the essen- Easrznw "Dis. 
tials which characterize an ordinary gradual substitution. cchenaiiige 
This will contains, we think, a disposition well known to the a 
former laws of the countty as the jidei commissum cum = 
liberd, or fidei commissum de eo quod supererit: Toullier in- 

forms us that dispositions of this kind were very frequent 

between man and wife in some parts of France; and do got 

in his opinion come within the purview of Article 896 of 


the Napoleon Code, which abolishes substitutions, &c., fidei 


- commissa in nearly the same terms as Article 1507 of the 


Louisiana Code. Upon the whole it appears to us that the 
joint testators intended to prefer each other to all other persons 
and to divide whatever property might be left at the death of 
the survivor among their respective heirs. 
But admitting, as is contended, that this will contains a The rights of 
gradual substitution binding on the survivor by the law in force {he heirs ofeith- 


her of the spou- 


: : . : ses, did not rest 
in 1790, we do not think that it would strengthen the case of ite anal 


the plaintiffs. The rights of the petsons under whom they on one of them ; 
claim did not vest, as is supposed by their counsel, at the death tn neil — de- 
of André Bernard; they acquired then only an eventual right, SF" vy rota 
or rather a hope which did not descend to their heirs, the pres- , ao ight 
ent plaintiffs. or hope. 
Toullier, speaking of the rights of the substitutéé heirs 
which accrue only on the death of the gravatus (grévé) 
says : 
“Ils n’ont avant ¢e tems aucun droit formé sur les biens 
grévés de restitution mais une simple espérance qu’ils rie 
peuvent transmettre & leurs héritiers, &c. 
“La charge de rendre s’éteint si les appelés décédent avant 
l’époque marquée pour la restitution or lorsqu’ils se trouvent 
cette époque incapables de recueillir les biens.”” 5 Touillier 
Nos. 737, 738, 739. A substitution then is opened in favor 
of the substituted persons only by the death of the gravatus ; 
until that event takes place, they acquire nothing which can 
be considered as a right or property in them; substitutio que 
non dim competit extra nostra bona est, (Law 42, D: de 
t VOL. XVIII. 
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Eastsny Drs. acqguirendo rerum dominio.) These plaintiffs are the children 


April, 1841. 





and grand children of the persons named in the will who died 


wee 4t- long before widow Bernard. They cannot, therefore, exer- 
LYON. 





cise rights which never accrued to their ancestors. But even 
had any of the latter been living in 1834, it may well be 
questioned whether the Code of 1808, abolishing substitutions, 
and fidet commissa did not do away with the rights of all sub- 
stituted heirs, which had not actually vested at the date of its 
promulgation. If from that time the plaintiffs’ ancestors had 
no longer the capacity to take under a substitation, the pro- 
perty bequeathed remained in the hands of widow Bernard free 
from all charge or obligation, if any had ever existed, and she 
had the right of selling, as she did, in 1828. Merlin questions 
de droit, vol. 15, page 50, et seq.; Jurisprudence du Code 
Civil, vol. 4, page 16. 

The judgment of the District Court is, therefore, affirmed 
with costs. 


WHITNEY ET AL vs. LYON. 
APPEAL FROM TRE €OURT OF THE FIRST DISTRICT~ 


The tefimony of a witness, not objected to, will outweigh the statements of the 
defendant in his account, so far as he charges the plaintiffs for the amount of 
his salary ; but will be received as evidenee of the credits he allows for money 
received. 

This is an action to recover from the defendant the sum of 
$244 80, for moneys overdrawn by him as clerk of the plain- 
tiffs, over and above his salary, which they allege was only 
$1000 per year. 

The defendant sets up an account against the plaintiffs, 
charging them at the rate of $125 per month for eight months, 
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amounting to $1000; for which“he prays judgment in recon- Exsrenm, pe : 
April, 1 


vention. 


SS 
On the trial, Harris a clerk for plaintiffs, declared that Peet npc 
Lrox, 


the defendant had received $911 46, which he knew as he 
was the cash book-keeper; and that the latter acknowledg- 
ed it in an account which he rendered to the plaintiffs, which 
he (witness) produced; and in which he charges $125 per 
month, (or $1000) and gives credit for $911 46. Another 
clerk of plaintiffs swears that the defendant told him his salary 
was but $1000 a year. 

The district judge was disposed to take the statement of the 
defendant, rendered to the plaintiffs, as containing the true 
account between them; especially as it was brought out in 
evidence by the plaintiffs’ witness. Judgment was given in 
favor of the defendant for $88 56, and the plaintiffs appealed. 


’ 
Benjamin for the plaintiffs and appellants. 
Elwyn contra. 

Martin, J. delivered the opinion of the court. 


The plaintiffs are appellants from a judgment which con- 
demns them to pay a balance on a reconventional demand of 
the defendant. 

This suit was instituted to recover the sum of $244 80, for 
moneys which the plaintiffs allege were overdrawn and receiv- 
ed by the defendant while in their employ as a clerk. He 
pleaded a general denial and reconvened, claiming one thous- 


and dollars for eight months salary as levee and corresponding | 


clerk of the plaintiffs; being at the rate of one hundred and 
twenty-five dollars per month. 

On the trial the plaintiffs offered Harris, one of their clerks, 
as a witness who proved that the defendant told him his salary 
was only at the rate of one thousand dollars a year; and this 
witness produced the account which the defendant had rendered 
to the plaintiffs, in which he charged his salary at one hundred 
and twenty-five dollars per month for eight months, and gave 
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Eistenn Dis. credit for $911 46, which he had received ; striking a balance 
April, WN of $88 54 in his favor. The district judge received this ac- 
— count as full evidence of what it contained on both sides, and 
troy. gave judgment accordingly ; notwithstanding the testimony of 

the plaintiffs’ witness which was received without any objection, 


a aes oo and showed that the defendant acknowledged he agreed to 


not objected to, serve on a salary at the rate of one thousand dollars a year, 
will outweigh — 

the statement of instead of one hundred and twenty-five dollars per month, as 
the defendant in a 4 i : j 

his account, so Charged in his account. This testimony not being objected to 


ais ok it is useless to enquire whether its admission could have been 


o4 hm onount successfully resisted in contradiction of the written evidence 
> 
eo ae under the defendant’s own hand, produced by the plaintiffs. 
Vie 
dence of the The judge aquo in our opinion ought to have considered 


redits he al- ,. ‘ . ities . : P 
ipenter sellin this testimony and weighed it with the written evidence. This 


* 


een, we have done, and find that the testimony of the witness pre- 
ponderates over the written evidence resulting ffom the ac- 
count. 


The defendant acknowledges in his account to have receiv- 
ed moneys of the plaintiffs amounting to $911 46 cents; and 
after deducting the amount due to him for his salary, during 
eight months, at the rate of one thousand dollars a year, 
amounting to $666 67, there remains a balance due to the 

- plaintiffs of $244 79, and for which they are entitled to judg- 
ment. 

It is, therefore, ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed; 
and proceeding to give such judgment as in our opinion ought 
to have been given in the court below. It is ordered, ad- 
judged and decreed that the plaintiffs do recover of the defen- 
dant, the sum of two hundred and forty-four dollars and seven- 

ty-nine cents; and that there be judgment against him on 
his plea in reconvention ; he paying costs in both courts. 
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4 TISSOTT ET AL vs. BOWLES. Eastern Dis. 
" April, 1841. 


APPEAL FROM THE CITY COURT OF NEW ORLEANS, 





TISSOTT ET AL, 
08. Pp 


A plea denying the consideration, requires the plaintiffs to prove it; but if BOWLES, 


there be also a plea of failure of consideration, the party himself must show it. 


_ This is an action on a promisory note. 9 
; The defendant admitted his signature, but averred the ‘note 
was given for goods unmerchantable, and that the considera- 
tion had failed. 
A supplemental petition was filed; to which the defen- 
dant replied, that he admitted his signature but denied all 
consideration. ; 
l ; There was judgment against him and he appealed. 


Duvignaud for plaintiffs. 
Potts contra. 
Martin, J. delivered the opinion of the court. 


: The defendant is appellant from a judgment on his promi- ‘ > 
sory note. He excepted to the petition on the ground that 4 
the first names of the plaintiffs were not set forth; and in an- 
, swer admitted his signature but averred that the note sued on 


— was given for goods and merchandise, wholy unmerchantable _ 

| and that therefore there was a failure of consideration. The 
- 2 plaintiffs, with leave, amended their petition stating their first a 
> & names. To this amended petition the defendant answered, : 
, f° that he admitted his signature but denied all consideration. 


_ - The second answer, if it stood alone, would have required 
_ & the plaintiffs to prove the consideration for which the note was a 
. = given; but the first one, in our opinion, relieves them from the the plsioti to we ‘y 
a this burthen. It states that the consideration of the note was uc be ah « 

a quantity of goods, sold by the plaintiffs to the defendant, pala? a 
which were averred to be unmerchantable. If they were so the party him- 

. . Self must show 

the defendant ought to have proved it. It was easy for him, it. 
when he discovered the quality, to have secured the necessary 


eyidence to establish it. The plaintiffs may have sold him the 


> he a me 
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vr Dus goods in boxes or packages which they had not opened. 

There being no evidence of the quality of the goods, judg- 
Tissorr ®t 4% ment was correctly given for the amount of the plaintiffs’ de- 
BowLEs. mand. 

The defendant did not appear in the inferior court at the 
trial, which is a strong presumption that he had no defence ; 
and that this appeal is frivolous and taken for delay alone. 

It is, therefore, ordered, adjudged and decreed that the 
judgment of the City Court be affirmed with ten per cent. dam- 
ages and costs in both courts. 


TISSOTT ET AL vs. BOWLES. 
4PPEAL FROM THE CITY COURT OF NEW ORLEANS. 
An appeal from a judgment not signed, will be dismissed. 


This is an action against the maker of a promisory note. 

The defendant admitted his signature but averred the con- 
sideration had wholly failed. 

There was no attempt to support the defence by proof, and 
judgment was rendered in favor of the plaintiffs; but from 
the record it does not appear to have been signed by the 
judge. 

The defendant appealed. 


Duvignaud for the plaintiffs. 
Potts contra. 
Morphy, J. delivered the opinion of the court. 


The appellant has submitted his case on one point, to wit: 
that there was no legal judgment below against him; by 





ea eee ee ii 





















































OF THE STATE OF LOUISIANA. 31 


turning to the record, the judgment, appealed from, does not Easrenn Drs. 
appear to have been signed. If such be the fact the Fy pa tn 
legal consequence, which flows from it, is that this appeal must = 

q be dismissed ; Code of Practice, 546, 7 La. Rep. 513; Wright = T= 

q | | vs. McNair et al. * 
It is therefore dismissed with costs. 


McCABE vs. GENTES. P 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Costs, awarded on leave to amend the pleadings, are not required to be paid up 
before the suit proceeds, as in case of non-suit or discontinuance. 

Damages for a frivolous appeal, will not be given, when it does not appear the 
party has suffered any from the delay. 


This case commenced by an order of seizure and sale, on a 
mortgage retained for the price of a slave, evidenced by the 
q defendant’s note. 

j The defendant took a rule to set aside the proceedings, on 

the ground that no copy of the petition in the French language 

1 a had been served on him, which was his vernacular tongue. 

On the trial, the plaintiff obtained leave to amend in this res- 

pect, on payment of costs up to this time. He was proceed- 

ing with his seizure, when he was arrested by a second rule, 

to have the order of seizure set aside, on the ground that the 

Bs costs of the amendment had not been paid.‘ This rule was 
F discharged and the defendant appealed. 


reset Ue eae ey 


McMillen for the plaintiff, prayed that the judgment dis- 
charging the rule, be affirmed with ten per cent. damages. 


Defendant P. P. 
Morphy, J. delivered the opinion of the court. 








32 CASES IN THE SUPREME COURT 





Easterns Dis. The plaintiff sued out an order of seizure and sale of a 
April, TE. slave belonging to defendant, on an act importing a confession 


mcaBE of judgment. The latter took on hima rule to show cause 


vs. 
erxTrs. why it should not be set aside on the ground that the petition 


had not been served on him in the French language, his mo- 
ther tongue. The Judge made the rule absolute, but with 
leave to plaintiff to amend his petition by filing a copy of it in 
French, and upon his paying costs up to the time of the 
amendment. The petition in French having been filed and 


service thereof having been accepted by defendant, a few days 


after, he took another rule to set aside the order of seizure 

and sale on the ground that plaintiff had not paid the costs 

. which he had previously been decreed to pay, and that no 

\ further proceedings could be had in the suit. This rule being 
discharged, the defehdant appealed. 

The Judge decided correctly; the proceedings instituted 
nay hong by plaintiff had not been discontinued nor had he been non- 
seed -” o ne Stited ; on the contrary he had obtained leave to amend, which 
not pot reed to to he did with a view to proceed with his case; C. of Pr. arts. 
ag the” suit 492, 535.—7 La. Rep. 413. The appellee has prayed for dam- 
es gle ages for the frivolous appeal. We would not hesitate to allow 
or uomtinu- them, were it not that on examining the authentic act annexed 

to the petition, we find in it a stipulation by which the slave 
mortgaged is to remain in the possession of the plaintiff, witli 
the right to enjoy his hire and services for the use of the 


money loaned to defendant, to wit: $400; the amount of the 


note sued on, until the same shall be paid. This accounts fot j ‘ 


—_— the extraordinary forbearance of the plaintiff who brought suit 


a og ly a only in April, 1839, although defendant’s note fell due in Aaé 
give, when it gust, 1836. Under such circumstances, and when plaintiff is 


t 4 
a, tng we already receiving much more than the highest rate of convent “% 


suffered any 
from the delay. 


ages by the delay consequent on the appeal. 


The judgment of the District Court is therefore affirmed ; 


with costs. 








tional interest, we cannot say that he has suffered any dam-- § 
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OF THE STATE OF LOUISIANA. 
TAIT vs. DE ENDE’S Executors. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY 
OF NEW ORLEANS. 
The recitals of the evidence given in the opinion of the Judge who tries the 
case, is not sufficient. This court must have the evidence itself. 


A copy of a naked judgment may be admissible in evidence, but not sufficient 
to make proof of the matters contained in it. 


The whole of the record must accompany the judgment of a foreign tribunal, to 
give it effect in our courts. YK 357 
me VY 3D S 


This is an action on a judgment rendered in Virginia against 
the estate of Henry De Ende, who died during the pendency 
of said suit. Final judgment having been rendered against 
the sheriff as administrator representing the deceased, in that 
State, in favor of the plaintiff for $3761, he sued the execu- 
tors of De Ende, in this State, alleging they had assets, effects, 
or property of the deceased sufficient to pay his demand. He 
prays that J. L. Lewis, the surviving executor, and the repre- 
sentatives of Philip Power, and J. M‘Kinney, deceased, also 
executors of De Ende, be cited and condemned to pay the 
amount of his demand. 

The defendants pleaded the general issue, and aver that they 
had paid over the funds, or nearly all, to the heirs, long be- 
fore the institution of this suit, and pray to be dismissed. ‘ 


Upon these pleadings and issues the parties went to trial. 


The only evidence offered at the trial was the judgment of 
the Superior Court of Law and Chancery of Virginia, decree- 
ing the plaintiff the sum he claims. The defendants’ counsel 
objected, on the ground that the executors or heirs of De Ende 
were not parties to it; that the acts of the administrator in 
Virginia, were not binding on the executors here, and that 
the Probate Court is without jurisdiction, the heirs having 
been put in possession of the estate of the deceased; the ob- 
jections were sustained and the judgment rejected as evidence. 
The plaintiff took his bill of exceptions. 


There was judgment of non-suit and the plaintiff appealed. 
5 VOL. XVIII. 
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CASES IN ‘THE SUPREME COURT 
Strawbridge, for the plaintiff. 


Roselius, contra. 


Garland, J. delivered the opinion of the court. 


This action is brought against Lewis the surviving executor 
of the late Henry De Ende, and the representatives of J. 
McKinney and Philip Power, both deceased, who were also 
executors in their lifetime, praying that a judgment which was 
rendered in favor of the plaintiff against the administrator of 
De Ende in the Superior Court of Law and Chancery for the 
county of Henrico in Virginia, for $3761 85, with interest at 
six per cent. per annum, from the 31st of March in the year 
1831, until paid, be declared executory against them and they 
ordéred to pay the amount as a privileged debt, there being a 
considerable sum-of money in his hands or in those of the re- 
presentatives of the deceased executors, and property belong- 
ing to the succession yet unsold. Only Lewis and the widow 
of Power were cited. They filed a general denial, and fur- 
ther, “that they have paid over to the heirs of their testator 
all or nearly all the funds that have come to their hands as 
executors, and that long before the institution of this suit.’ 
They pray to be dismissed and for general relief. There is no 
allegation or exception in this answer to the jurisdiction of the 
court, or that the executors have rendered an account, deliver- 
ed the succession over to the heirs and been discharged by 
authority of the Court of Probates. It simply says that they 
have paid the heirs all or nearly all the funds, which would 
seem to imply that no settlement had taken place. 


On the trial the plaintiff offered in evidence a copy of the 
judgment rendered in Virginia, without any portion of the 
previous proceedings in the case, to the introduction of which 
the counsel for the defendants objected, on the ground that 
neither the executors or heirs of De Ende were parties there- 
to. That the acts of the administrator in Virginia could not 
bind the executors or the heirs here. That the court was 
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without jurisdiction; the heirs having been put im possession hernia 
as appears by a judgment to that effect.. The evidence was = _ 
-rejected, the plaintiff non-suited and he took an appeal. 7 ae 
The court below rejected the document. on the grounds that >® 52's =x’as 
the defendants were functi officio as regards. creditors; that 
the court had no jurisdiction to try the case, as the heirs had 
been recognized and put in possession of the succession, as 
appeared by a final decree of the Court of Probates. Itis a 
complete answer to these objections to state, that they all as- 
sume faets which are not in the record, or alleged. in the an- : 
swer. The judge has probably stated the facts correctly and of Fa a 
acted on his own knowledge, but we have repeatedly said that orion -. “ 
the recitals ef the evidence given in a case, in the opinion of pe ee 
the judge who tries it, is not sufficient for us to act on; we sufficient. This 
: . , ‘ court must have 
must have the evidence itself; particularly in a case where the _ evidence 
there are no such grounds of defence alleged in the answer as _ 
are assumed. It was rather too late to interpose a plea to the 
jurisdiction of the court by way of objection to evidence, after 
an answer to the merits, and at last not offer any evidence to 
sustain the plea of the want of jurisdiction. The grounds 
taken by the Judge of Probates for rejecting the evidence are, 
properly speaking, pleas or exceptions which the defendants 
might have made te the action. 
The objections that neither the executors in this State, nor 
the heirs of De Ende were parties to the suit in Virginia, and 
that the acts of the administrator there, does not bind the exe- 
. cutors or heirs here, are, in our opinion, objections that go. more 
to the effect of the document offered than to its admissibility. 
Whether it is conclusive on the executors and heirs, is a legal 
consequence resulting from the act itself, and involves the whole 4 ofa 
question. We therefore think the copy of the judgment ought “9 judgment 


be admis- 
to have been admitted as evidence. The document has come sible in  evi- 


up with the record, and we can decide whether it will of itself sufficient = 
support the claim of the plaintiff. We think it does not. It is agg proof of 
only a portion of arecord, the whole of which ought to be pro- contained in it 


. duced so that we may judge whether the judgment.is. conclu- 
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Easreay Dis, Sive or not. If De Ende had never been cited or appared 
seid and filed an answer previous to his death, nor’ have been 
—- 4l. properly represented after, we have no hesitation in saying the 
crave. § judgment would not bind his heirs or executors here. We 
The whole of Cannot, in the proceedings of a foreign tribunal, take for 
cauteee ae granted that every thing in them is correct, and blindly bind 


judgment of a our citizens by its judgment, without knowing whether it had 
foreign _tribu- 


nal, to sive. & jurisdiction, or is right or wrong. In the case of Patterson vs. 
courts. Mayfield’s curator—10 La. Rep., 220—and that of Warren vs. 
Hall’s executor, &c.—ibid, 377—the questions under conside- 
ration were argued at much length and the decisions have a 

strong bearing on this case. 
By a process of reasoning widely different from that of the 
Probate Judge we arrive at the conclusion, that the non-suit 


was properly entered, and affirm the judgment with costs. 


VERRET ET AL. vs. CLAVE. 
APPEAL FROM THE CITY COURT OF NEW ORLEANS. 


Appeal solely for delay, and judgment affirmed with the maximum of damages. 


This is an action against the maker of a promissory note, to 
which there was no defence. 

Final judgment was rendered on the plaintiff’s showing. 
The defendant appealed. 


Grandmont, for the plaintiff. 


Preau, contra. — 


Garland, J. delivered the opinion of the court. 


This is a suit on a promissory note ; the defendant permitted q 
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a judgment by default to be taken and made final, and took Eésrsww' Did q 
an appeal. He has not stated any reason why the judgment sie 4 
should be reversed, we therefore consider it as an appeal — . 
taken solely for delay ; and order, and decree, that the judg- — 
ment of the court be affirmed with costs, and ten per cent. wazaTon Rr at, 


damages. 





i 
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TURNER & RENSHAW vs. WHEATON ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
The exclusion of warranty in a sale, does not absolve a vendor from the obliga- 
tion of disclosing the redhibitory vices not apparent. 
Where the seller failed to inform the buyer that the slave was a runaway, it was 


held sufficient to rescind the sale, although sold without any warranty except 
as to title. 
+s 


This is an action against the maker and endorser of a pro- 
missory note for $228 75, and interest. 


Wheaton, the maker of the note admits his signature, but 
avers it was given in part and for the price of a slave which he 
- purchased from the plaintiffs for the sum of $610. He further 
states that he paid part cash and gave his two notes, (the first 
of which is now sued on) for the price. That at the time he 
purchased said slave she was a thief and runaway, which was 
known to plaintiffs and withheld from him; and that she is worth- 
less and of such notorious bad character that had he known it, 
he would not have purchased her. He avers he has tendered 
her to the plaintiffs and demanded a return of the price, which 
they have refused. He therefore prays judgment in reconven- 
tion for a rescission of the sale, the return of the amount he 
has paid, and that his notes be given up. 

The case was tried on this issue. It turned mainly on the 
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Easreen Drs, testimony relating to the redhibitory vices set up in the recon- 
April, WA. ventional demand. ‘The plaintiffs rested their case, principally 
— 2 the ground that they sold without warranty, except the title, 
nensaaw and are not liable for any redhibitory vices; and further that 

v8. ° . . 
waraton zt az. the evidence does not show such a habit of running away as to 
materially affect the character of the slave; and the allegation 


that she was a thief is not proved. 


The district judge was however of opinion both allegations 
of defendant, Wheaton, in his reconventional demand were _ 
proved, and that the redhibitory vices complained of existed to 
the knowledge of the plaintiffs at the time of the sale, and 
were concealed from the purchaser. There was judgment — 
against the plaintiffs, and in favor of the defendants, allowing 
the reconventional demand. The plaintiffs appealed. 
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C. M. Jones, for the plaintiffs. 





Durant, for the defendant : 

1. There is no error in the judgment of the court below, the 
same being fully supported by the evidence and the law appli- 
capable to the case. 

2. It is clearly shown by the proof that the slave was a thief 
and a runaway to the knowledge of vendors at the time of sale 
and that they concealed these facts from vendee. 





ao 


3. A guaranty of title only in the sale, cannot absolve the 
vendor from the obligation of disclosing the vices, not appa- 
rent, which he knows to exist. 





Morphy, J. delivered the opinion of the court. 


The defendants being sued as the drawer and endorser of a 
note of hand; Wheaton, the drawer, pleaded in answer and 
reconvention that the note had been given by him in part pay- 
ment of the price of a negro woman purchased of plaintiffs. 
That the slave was a notorious thief and runaway, to the 
knowledge of the vendors, who concealed the fact, instead 
of declaring it, as they were bound to do. There was a judg- 
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ment of such part of the price as had been paid. 
It appears from the record that the slave was warranted only ae 
as to title, but not as to the vices and maladies provided enswaW™ 
against by law. This court has always held that the exclusion wasaroy erat: 
of warranty in a sale does not absolve a vendor from the obli- Theexelusion 
gation of disclosing the vices, not apparent, which he knows pee = 
to exist.—6 M. R. p. 699—7 M. R. 33.—La. Code, art. 2526, absolve a ven- 
3 : eae dor from the ob- 
As to the evidence jit satisfies us, as it did the Judge below, ligation of dis- 
of the existence of the vices complained of; and of plaintiff’s ror dag 
knowledge, of at least one of them. The circumstance of "* *Pprent 
their vendor testifying that when he informed them that the 
slave was a runaway, he told them at the same time where 
she would probably go, cannot assist plaintiffs. Had they where thesel- 
made the same communication to Wheaton, he would not a a 
perhaps have made the purchase. The same witness informs = a 
us that whenever she ranaway from plaintiffs she did not come it was held suff 


‘ cee cient to ind 
directly to his house; that he understood from plaintiffs on the ke, oe 


those occasions that she had been absent two or three days be- cbr 3 
fore she was found at his house. The testimony of several.%*' title. 
other witnesses shows that her bad habit began long before 4 
the sale, and continued while she was in the possession of 
defendants. One of the witnesses represents her as such a 
worthless creature that he would not take her as a gift, with 
the obligation of keeping her six months. 
The judgment of the District Court is therefore affirmed 
with costs. 





ment below rescinding the sale and decreeing the reimburse- Pag Di 
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Easrexn Dis. VARION vs. DEBERGUE. 
April, t84f. ; 
APPEAL FROM THE COMMERCIAL court OF NEW ORLEANS. 
VARION 


Judgment amended for allowing five, instead of 4 per cent. interest ; and for 
want of amicable demand, the appellee paying costs in both courts, after the 4 
appearance of the defendant. Bie 


v8. 
DEBERGUE. 


This is a suit by the endorsee of a note, against the maker. a g 
The note is for $600, payable in two years from the 29th June 7 
1837, with four per cent. interest. 3 

The defendant pleaded several matters in defence, and 
among them, the want of amicable demand. 

There was judgment in favor of the plaintiff, for the amount 
of the note, with five per cent. interest, and the defendant 
appealed. 





R. Hunt, for the plaintiff. 





Bodin, contra. 
* Morphy, J. delivered the opinion of the court. 


This is a suit brought by the endorsee of a note of hand 
drawn by defendant on the 29th of June, 1837, and made pay- 
able two years after its date, with interest at the rate of four 
per cent. per annum. There was judgment below for plain 
tiff and defendant appealed. : 

On examining the record, we find that the judge below allow- | 
ed five percent. per annum on the debt instead of four, which is 
stipulated in the note sued on, and prayed for in the petition ; 
moreover it exhibits no proof of amicable demand, although 
the want of it is specially pleaded. 

It is, therefore, ordered that the judgment of the Commercial 
Court be so amended as to deeree defendant to pay only four . # 
per cent. per annum, instead of five, on the amount of the j 
note, and the costs made below after the first appearance of 
defendant, inclusively ; the remaining costs in that court and 
those of this appeal to be paid by the plaintiff and appellee. 
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OF THE STATE OF LOUISIANA. 
McMANUS vs. WEST:-—-ODOM Intervenor. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 

On the suggestion of the death of the plaintiff, during the pendency of the wit 


in a court of ordinary and gereral jurisdiction, it has no power to appoint a 
curator to represent his heirs. 


This suit commenced by attachment. The defendant, West, 
is sued on his promissory note, and property attached in the 
hands of garnishees. A curator adhoc was appointed to re- 
present the absent defendant, who pleaded a general denial. 
The garnishees answered, they had nothing in their hands 
belonging to West, at or since the service of the attachment; 
but that they had received 229 bales of cotton from him, 125 
bales of which was sold before the attachment, and the re- 
maining 104 bales they weie directed to hold subject to the 
order of Benjamin Odom, which has been sold by his order 
and the proceeds remain in their hands to his credit. 

- Odom now intervened and claimed the proceeds -of this 
property. 

After the cause was thus at issue, on the suggestion of the 
counsel for the intervenor, that the plaintiff had departed this 
life, it was ordered that I. W. Smith, Esq. be appointed cura- 
tor adhoc to represent the heirs of said plaintiff. 

In this manner the cause proceeded. The plaintiff had 
judgment for the amount of his demiarid against the defendant, 
and that the property attached be applied in satisfaction; 
dismissing the petition of intervention. The intervenor ap- 
pealed. r 


‘ , , N 
Peyton & Smith, for the plaintiff. 
Chinn, for the intervenor and appellant: 
Martin, J. delivered the opinion of the court. 


During the progress of this suit the counsel of the interve- 
ning party and appellant suggested the death of the plaintiff, 
and on his motion the court appointed a curator to the heirs of 
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wipe, 181. 


DavEax BT at been attached be sold to satisfy the same; and dismissed the 
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the deceased. The court then proceeded to judgment and de- 
creed that the plaintiff, M‘Manus, recover from the defendant 
the amount of the note sued on, and that the property which had 


petition of intervention. The intervenor alone appealed; and 
cited both plaintiff and defendant. 

As the plaintiff’s death was suggested, and not being denied 
it must be taken as true. It however does not justify the ap- 
pointment of a curator to his heirs. If they were within the 
State no curator could be appointed to them; and if absent, 
the Court of Probates possesses the exclusive power to make 
the appointment; Code of Practice, art. 924, No.4. The ap- 
pointment being irregular, all the posterior proceedings contra- 
dictorily with him are equally so. 

‘It is therefore ordered, adjudged and decreed that the judg- 
ment of the Commercial Court be annulled, avoided and re- 
‘versed ; the appointment of the curator set aside ; and the case 
remanded for further proceedings, commencing in the situation 
it was at the time the suggestion of plaintiff’s death was made. 
The plaintiff and appellee paying the costs of the appeal. 


ARNOUS vs. DAVERN ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Parol evidence is inadmissible to prove any thing that was said or onderstood 
inconsistent with a written act; or any contract between the last purchasers and 
their immediate vendor, against the first vendor who is not privy to such con- 
tract. ‘ 


The last purchasers or vendees, who assume the notes of their immediate vendor~ 


to his, or the original vendor, cannot resist payment onthe ground of any equi- 
ties or conditions existing between them and their immediate vendor. The 
plaintiff or original vendor is a stranger to them. 









































OF THE STATE OF LOUISIANA. 


‘This is an hypothecary action on six promissory notes exe- 
cuted by H. Lockett, payable to the order of F. Frey & Co., 


amounting to $3900 with interest, given as the price of certain <7 
city lots, with mortgage in favor of the plaintiff, the original Daven ‘fr ax. 


vendor, and assumed by the defendants as the vendees of 
Lockett. Judgment is prayed against them with mortgage and 
privilege on the lots of ground. 

The defendants denied their liability to pay the notes sued 
on, because the consideration, they allege, for which they as- 
sumed their payment has failed, inasmuch as it was represent- 
ed at the time they purchased from Lockett, that St. Johns 
street, upon which the lots are situated, would be opened im- 
mediately, and upon that consideration alone they purchased; 
that they have been deceived and led into error; the said street 
not having been opened, which was the only inducement to, 
purchase the lots at the high price they consented to give for 
them. They pray that the plaintiff’s petition be dismissed. 

Upon these pleadings and issues the parties went to trial. 

The evidence consisted principally of the acts of sale of the 
lots in question from the plaintiff to H. Lockett, Esq., and:from 
him to the defendants, in which they assume the payment of 
his notes to the plaintiff. On the trial, the Deputy City Sur- 
veyor was produced by the defendants as a witness, and a 
question propounded by them for him to state at what.time 
St. John street was opened, &c.; to which the plaintiff’s coun- 
sel objected on the ground that the act of sale in which the 
defendants assumed the payment of the notes contained no 
condition as to the opening of St. John street, and it was not 
competent to form such condition by parol evidence. The wit- 
ness was also asked if in 1836 St. John street was not closed ? 
which was also objected to. All the objections were over- 
ruled, and the evidence admitted by the Judge with the remark 
that the plan was part of the act, and the testimony only ex- 
plains its connexion with and bearing on the contract, —__ 

There was a verdict and judgment for the plaintiffs, after 
deducting $750 from the demand for damages suffered in not 
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-Easrer™ Dis. opening St. John street, as expected by the defendants. © The 


April, 18M. defendants appealed. 


‘D8 
DAVERN ET AL, 





Lockett & Micou, forthe plaintiff, asked that the judgment 
be so amended as to allow the entire amount of the notes 
claimed. 


Preston & Larue, contra, 
Bullard, J. delivered the opinion of the court. 


The defendants are sued upon four promissory notes,’ 
amounting to three thousand nine hundred dollars, drawn by' 
H. Lockett in favor of the plaintiff, but which the defendants 
assumed and engaged to pay, as a part of the price of certain 
City Lots purchased by them of Lockett, and which he had: 
previously bought of the plaintiff. The lots sold to the defen- 
dants by Lockett are described to be “joining each other, 
situated in the suburb St. Mary, designated by Nos. 19, 20, 
21 and 22, in the square bounded by Circus, Girod, St. John 
and Julia streets, agreeably to a plan drawn by L. J. Pilié, 
deputy surveyor general,” and which plan is identified with 
the act. The lots are further described as fronting on St. John 
street. On looking at the plan it appears that a black line 
runs across St. John’s street, as if it had not yet been entirely 
opened at the time of the sale. 


The defence set up is that the consideration for which the 
respondents assumed to pay has failed, in as much as it was 
represented to them at the time they purchased the lots from 
H. Lockett, that St. John street upon which the lots are si- 
tuated would be opened immediately, and upon that considera- 
tion alone they were induced to make the purchase.—But they 
aver that they were deceived and led into error, and that the 
street is not yet opened. They conclude by praying to be 
dismissed with costs. 

The case was submitted to a jury who found a verdict of 
$3150, “being of opinion that $750 should be deducted from 
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the notes sued upon for damages suffered by defendants for ome Dis, a 
4 : the reasons set up in their defence.” Bes dom ; 
Our attention is first called to a bill of exceptions by which "nous 

it appears, that a witness called by the defendants was asked D4vVEBN ur at. 
to state at what time St. John street was opened, which , 

question and every answer thereto were objected to because 

the act by which the defendants assumed to pay the notes sued 

4 on contains no condition as to the opening of said street, and 

: it is not competent for the defendants to form such a condition a 
by parol evidence. The same witness was further examined : 
to prove that in 1836 St. John street between Girod and Julia 
streets was closed, which evidence was objected to for the 
4 same reason. But the evidence was admitted on the ground 
_— that the plan forms a part of the act and the testimony only 


: explains its connexion with and its bearing on the contract. Paral cotta 
_ = We are of opinion that the court erred in going into any 4 png 
; : inquiry as to the opening of the street. In addition to the ob- thing that was 
‘ vious objection, that the contract makes no mention of the pro lg Hse ns. 
2 opening of a street, and that parol evidence is inadmissible ™* Vit #writ- 


ten act; or any 
either against or beyond what is mentioned ina written act, a 
and as to what may have been said before or at the time of sers and their 
chbdiaih ‘ , saat immediate ven- 
making it or since, there is no privity of contract between the dor, against the 
defendants and the present plaintiff. Their warrantor is gg 
Lockett; and even if they had been evicted of the property, %°h contrast 
they could have had no recourse on the present plaintiff—no- The last pur- 
i : : chasers or 
| thing shows that he was responsible even to his vendee that 4.0. ‘an ue 
gs the street would be opened within a given time; nor is there sme the notes 
is Ff , eer of their imme- 
m § any subrogation of such warranty. The plaintiff must there- dite vender to 
: fore be regarded as a stranger to the contract, and as to him sal contin mk 


.~ = the question is, whether he be not entitled to recover on the P% "As Pi: 


y . promise and stipulation of the defendants without regard to ground of any 
cy Be: . s : . , equities or con- 
he oOo any equities, which might exist between them and their im- ditions existing 


bo on mediate vendor, even supposing him to be responsible for the pony ne AE 


delay in opening the street. If instead of assuming to pay The plaintiff or 


of 4 Lockett’s notes, due at a future day, the defendants had given — a 
in their own notes payable to the order of their vendor at the them. 
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* Easrenn re Cag same periods, and they had come into the hands of the plaintiff 


MOSELEY 
DSs, 
KEYS 
& 


* BOBERTs. 


as endorsee without notice of any latent equity between the 
original parties, we are of opinion he would have been entitled 
to recover. How is the case varied when the engagement is 
made directly with the present plaintiff by whom the stipula- 
tion is accepted, especially when the promise forms a part of 
a contract in which nothing is said about the opening of a 
street within a given time? 

The defendants have therefore entirely failed, in our opinion, 
in making out their defence, and we do not consider it impor- 
tant to inquire whether the charge of the court to the j jury was 
correct or not. 

It is therefore ordered and deereed that the judgment of the 
Commercial Court be avoided and reversed, and the verdict 
set aside, and proceeding to render such judgment as ought in 
our opinion to. have been given beloW, it is further ordered 
that the plaintiff recover of the defendants three thousand nine 
hundred dollars, with interest at five per cent. upon $1300, 
from the 8th of September 1838, and upon $2600 from the 
7th September 1839, with eight dollars costs of protests, to- 
gether with the costs of both courts, and that the mortgaged 
premises be seized and sold to satisfy the same. 


MOSELEY vs. KEYS & ROBERTS. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The authority of a clerk to sign the name of a mercantile firm to a letter of 
eredit addressed to a particular person, when denied, may be shown by cir- 
cumstantial evidence, when there is no direct proof. 


This is an action based on a letter of credit. 
The plaintiff alleges that on the 4th April, 1839. B. Ay 
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Gamble acting in the name and by the authority of the defen- 
danits, addressed a letter of ¢redit by which they engaged to 
accept such drafts as Samuel Armistead might draw on their 
house between the first of December, 1839, and first of Fe- 
bruary 1840, to the extent of $2000. That on the 6th August 
1830, the said Samuel Armistead did draw his draft on said 
firm for $2000, in favor of this petitioner, payable the 2d De- 
cember following and delivered the same, which was préesented 
for acceptance and afterwards for payment at maturity, and 
duly protested for non-acceptance and non-payment. He 
prays judgment for the amount thereof. 

The defendants denied that the letter of credit was written 
or signed by them or by Benjamin A. Gamble, or any other 
person by their authority. That they never accepted or pro- 
mised to pay said draft and are not bound for the same. 

Upon these pleadings and issues the parties proceeded to 
trial. 

The case turned mainly on a question of fact, whether B. 
A. Gamble, then the clerk of the defendants had authority’ to 
' write and sign the letter of credit under which the draft was 
drawn. 

The Judge presiding at the trial was of opinion that the 
defendants were bound under the letter of credit to accept and 
pay the draft, and gave judgment for the plaintiff. The de- 
fendants appealed. 


Peyton & Smith, for the plaintiff, 
Vason, contra. 
Bullard, J. delivered the opinion of the court. 


The plaintiff alleges himself to be the holder of a bill of 
exchange drawn by Samuel Armistead upon the defendants in 
virtue of their letter of credit in favor of the latter, whereby 
they promised to accept any drafts drawn by him upon them 
not exceeding two thousand dollars, payable between the first 
of December, 1839, and the 1st of February, 1840, but which 
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Eastrrx Dis. bill they refused to. accept. The plaintiff alleges that the let- 


April, 1841 


MOSELY 
v8. 
KEYS 

& 


ROBERTS. 


ter of credit was written by Benjamin A. Gamble, acting in the 
name and by the authority of the defendants. The defendants 
for answer say that the letter of credit described in the petition 
was not drawn nor subscribed by them nor by any person duly 
authorized by them, and that if it was drawn by Gamble he 


had no authority to subscribe their names thereto, and that they | 


never accepted and were not legally bound to pay the draft 
sued on. There was a judgment for the plaintiff and the de- 
fendants appealed. 

The case turns alfogether upon a question of fact, to wit: 
the authority of Gamble to sign the name of the defendants to 
a letterof credit in favor of Samuel Armistead. The evidence 
appears to us perfectly satisfactory that the letter of credit was 
executed by their order. It is true that in the letter book which 
was kept by Gamble the copy appears to be addressed to Wil- 
liam Armistead who is shown to be a responsible man, but the 
index referring to the copy has the name of Samuel Armistead, 
which corresponds with the original. Another strong circum- 
stance is the fact shown in evidence that the defendants took 
collateral security from Samuel Armistead to guaranty them 
against their letter of credit. It is not shown that William Ar- 
mistead had any dealings with the house. On the contrary 
Samuel Armistead had been in correspondence with them and 
they had made a purchase of cotton for him which was shipped 
to New York a few days after the date of the letter of credit. 
Gamble’s character appeats to have been above reproach. A 
letter written by him to the plaintiff from Ireland, which it was 
agreed should be read as a deposition in the event of a law 
suit, was properly used notwithstanding the defendant’s objec- 
tion to it, and particularly certain parts of it alleged to be im- 
pertinent and defamatory. He gives a full and fair explana- 
tion of the transaction, from which it is clearly shown not only 
that he was expressly authorized to sign the letter of credit to 
Samuel Armistead, but that it was done contrary to his advice, 
and that one of the partners expressed his regret afterwards at 
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having done so, and said jocosely that the only way of evading ea 
it was to charge him (Gamble) with forgery. Gamble ex- “> "= 


3 . . . . . J 
7 presses a just and manly indignation at the shuffling equivo- commmncrar 
BANK OF ROD- 


cation of the defendants, which was certainly calculated, after NEY 
he had left the country, to leave a foul imputation upon his mINDs. 
name. 


It is therefore ordered, adjudged and decreed that the judg- : 
ment of the Commercial Court be affirmed with costs and ten 
per cent. damages. 








® 
COMMERCIAL BANK OF RODNEY vs. HINDS. 


] APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Judgment of the inferior court corrected and amended by consent of parties; be- 
ing erroneous on its face, and the error only discovered after it became final. 


The plaintiffs had judgment on attachment, against the de- 
fendant for the sum of $2126 96, with interest, &c., and ap- 
pealed. The statement of facts show that they claim $2814, 
with interest; and allow a credit of $440, leaving a balance of 
t ' $2374, without interest. It is admitted the latter sum is cor- 
rect, and that the judgment should have been so rendered. 


| 


> : 





s 7) Rawle, for the plaintiffs. 

Ww : 

Be M' Caleb, curator adhoc, representing the defendant. 

, a Garland, J. delivered the opinion of the court. | 
Be 

ly 3 This suit was commenced by attachment on two promissory 

tc a notes: The plaintiffs had judgment for $2126 96 with inte- 

ce, | rest, and appealed, for the purpose as is alleged, of correcting 

at a an error in calculation which was discovered after the judg- 


7 VOL. XVIII. 
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Eastzrx Drs. ment was signed and became final. The error is apparent, 


"April, 1841. 


ROGERS 
v8. 
DAVIS. 


and the parties consent to its being corrected as appears by an 
agreement on file. 


The judgment of the Commercial Court is therefore an- 
nulled, avoided and reversed, and this court proceeding to 
give such judgment as is admitted, ought to have been ren- 
dered in the court below, further orders and decrees, that the 
plaintiffs recover of the defendant the sum of two thousand 
three hundred seventy four dollars and eighty two cents, with 
interest at the rate of seven per centum per annum on the sum 
of eleven hundred and thirty three dollars and fifty cents, part 
thereof from the 8th day of October in the year 1838 until 
paid; and interest at the like rate on the remaining sum of twelve 
hundred and forty one dollars and twenty six cents from the 
23rd. day of August in the year 1838 until paid, with costs in 
both Courts. 


ROGERS ws. DAVIS. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where the party takes his commission six months before trial to procure testimony 
and makes no effort, to obtain it, he has not used sufficient diligence to obtain 
a continuance. : 

The fear of eviction, or being disquieted in the possession of real property is no 
good reason to delay the payment of the price. 


If the party knew of the incumbrance before he purchased, it is doubtful if he 
can even demand security when he fears eviction. 


This is an action by the holder against the acceptor of a bill 
of exchange drawn and made payable at Portland in the state 
of Maine. . ' 

There were various circumstances set out in the defence to 
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show that the acceptor had received no consideration for the Bion 


draft; that it was drawn and accepted under certain condi- 
tions known to the present holder, which were never fulfilled 
or complied with. 


Interrogatories were propounded to the plaintiff touching his 
interest in and right to sue on this bill, which were ordered to 
be answered. 


On the 18th April, 1840, a commission was taken out by 
defendant to procure the testimony of A. Clapp of Portland, 
the payee of the bill, to explain the circumstances under which 
it was drawn and the consideration; also the incumbrance on 
the property for which it was given. The commission was, 
it seems, never executed. 


In November following a continuance was asked, until the 


testimony of nameless witnesses were taken, which was refused, 
and the defendant ruled to trial. He took his bill of exceptions. 


There was judgment for the plaintiff and the defendant ap- 


. pealed. 


Peyton & Smith, for the plaintiff. 
Durell, for the defendant. 


Garland, J. delivered the opinion of the court. 


x 


This is an action brought by the endorsee of .a draft against 
the acceptor. The latter alleges the consideration of the bill 
was part of the price of a house and lot in Portland, Maine, 
sold by one Eben Steel to him, and that it was drawn, endorsed 
and accepted, under an agreement among all the' parties, that 


there was a mortgage on the house and lot at the time, which - 


was to be raised before the bill was paid, and as it has not been 
raised the consideration has failed. Interrogatories were pro- 
pounded to the plaintiff as to his interest in the bill and the 
consideration of it. He answers that the bill was endorsed 
and given to him tecollect and apply the proceeds to discharge 
a mortgage on the house and lot in favor of Clapp, the endor- 
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Easrzrw Dis. ser., From these answers, the answer of the defendant to the 
B  becascall petition and the affidavits made by him and his agent, it would 
ROGERS —_ appear that Clapp had a mortgage on the house and lot; the 


v8. 
pavis, defendant purchased it, and to accommodate all parties, Bailey 


drew the draft in favor of Clapp, which was accepted to facili- 
tate the arrangement, and if the defendant had paid the draft 
at maturity, we think it more than probable the mortgage 
would have been released, for the amount of it at least. 
The defendant filed his answer in April, 1840, and on the 
same day asked for a commission to take testimony out of the 
State, which was granted. He made no effort to take the tes- 
timony. His interrogatories were answered early in May and 
it is presumed were soon after returned into the court below. 
The defendant took no other step to prepare his defence until 
late in October when he again asked for another commission to 
take testimony, but in it names no witnesses. The cause was 
fixed for trial on the 16th of November and five days before the 
day, he made an affidavit to obtain a continuance, which was 
Where the Offered by his counsel on the day of trial in support of a mo- . 
party takes Bis tion to that effect. The judge overruled the motion principally 


commission — 
months _ before 5 7: 

trial to procure Of the ground that suliicient diligence was not used to procure 
= = the testimony. We think he was correct. For more than six 
makes no effort, . 

to obtain it, he months after the defendant had filed his answer and had the 
has not used : 

sufficient dili- authority of the court to procure testimony he made no effor; 


nee to obtain Fas 
estiliens fear of But if he had the testimony as stated in his affidavit, it would 
v , ss shat vo 
ing disquieted not avajl him. It has been long settled that a fear of eviction 
in the posses- ; s ; . . 
sion of real pro- OF being disquieted in the possession of real property is no rea- 


perty is no good son to delay payment of the price; 3La. Rep., 458, 490. 


reason to delay 
= gga of The purchaser may, under the La. Code, art. 2535, demand 
ra baspry Lari security, but it is not asked in the answer in this case; and if 
cumbrance be- it were, it is somewhat doubtful whether it would have been 
= yuys ordered, as the defendant knew of the incumbrance when he 


agape eg ie purchased ; and we believe if he had have paid the price he 


mand security promised, the incumbrance would to that extent have been re- 


evietion. leased. 
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We think the law and equity of the case are against the de- Easrenm. Disi 


fendant, and therefore affirm the judgment of the Commercial ~*~ ties lk 
Court with ten per cent. damages and costs. = 
TIERNAN, 
cuppy & co.. 


GRAY vs. TIERNAN, CUDDY & CO. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The purchase of house-hold furniture for the use of one of the partners, al- 
though occasionally used to entertain the customers of the firm, cannot come 
within the scope of the partnership. 


A partnership is not bound for a note signed by one of the partners with the 
partnership name, and which is shown to have been given for the price of 
furniture for his individual use. 


This is a suit by the payee and holder of a promissory note 
signed with the partnership name of the defendants. 


Charles Tiernan, the liquidating partner of the defendants’ 
firm pleaded a general denial and averred that the partnership 
was not in any way liable for the note in suit, because it was 
not given for the benefit of the concern, but was an individual 
transaction for the private benefit of one of the partners who 
then conducted the business of the firm. An interrogatory 
was propounded to the plaintiff by which it came out, that 
Cuddy, the resident partner gave the note in question for the 
price of house-hold furniture purchased from the plaintiff, and 
used the partnership name, although the furniture was for 
his own use. 


Upon these pleadings and issues the question arose, was the 
partnership liable for the note? 

The evidence showed that the note was entered on the 
books of the firm, to “‘house expenses ;”” that Cuddy was in 
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Eastern Dus. the habit of taking their customers to his house to dine with 
a bith; &e. 
— The District Judge was of opinion the firm was bound for 
TrenNaN, the note and gave judgment for the plaintiff. 
cuppy & Co. 
The defendants appealed. 


Maybin, for the plaintiff. 
Strawbridge, contra. 
Bullard, J. delivered the opinion of the court. 


The question presented in this case is whether the note sued 
on, which was signed by one of the partners, in the name of 
‘the firm, be evidence of a partnership debt and binding upon 
the firm, either originally or in consequence of subsequent 
transactions. It was given to the plaintiff by Cuddy, one of 
the partners, for certain household furniture purchased by him 
for his own house, and who in the absence of Tiernan, his part- 
ner, who is now sought to be charged, entered it in the books 
of the firm under the head of ‘house expenses.” It further 
appears that the furniture was used by the partner who had 
purchased it in his own house, and that he occasionally enter- 
tained the customers of the house, and that ultimately it was 
seized and sold under an execution to pay a debt of the part- 
nership. 
It cannot be supposed that the purchase of household furni- 
The purchase ture for the use of one of the partners, although occasionally 
Pe nieeuschol*’ used to entertain the customers of the firm, comes within the 


furniture for the 


occa — scope of authority conferred by the contract of partnership 
se git upon each member of a commercial firm; Gow, 57. The 
a 0 enter- : 

tain the custom- proof in the record that the purchase was made for the use of 


: ae vay a one partner, repels the presumption arising from the use of the 
Pg sage partnership name, that the debt was one of the partnership in 
ship. its origin. It remains to enquire whether it has become such, 
either by the entry in the books as above mentioned, or because 
the furniture was afterwards seized and sold to pay a debt of 


the firm. 
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The charge in the books under the head of * house ex- Eastern Des. 


penses” without any proof that by the terms of the association 
each party was allowed to charge his expenses of that kind to 


_ the firm, and to what extent, and without such charge being 


known to the partner living abroad, does not in our opinion suf- 
ficiently show the liability of the firm. It is true, two expe- 
rienced merchants have testified in the case, that in their opi- 
nion if a partner having the sole management of the concern 
should be at the expense of keeping house for the entertain- 
ment of the friends of the house who should visit the city, they 
would consider the expense a fair charge, if it were for the in- 
terest of the partnership, deducting a fair proportion for his 
own living. Admitting that such evidence is entitled to consi- 
deration upon a question of law, yet the case supposed by the 
witnesses does not appear parallel to this; and we are without 
the means of appreciating the advantage which a commercial 
concern might derive from the occasional entertainment of its 
customers, or of estimating the share which ought to be de- 
ducted for the expenses of the acting and resident party. But 
this case goes much further than that supposed by the wit- 
nesses. The firm is not charged with the expense of house- 
keeping but with the cost of the furniture used occasionally to 
accommodate the customers of the firm. By parity of reason- 
ing why would not the house rent of the partner or the price or 
hire of his servants be a fair charge against the firm? The 
cases relied on by the counsel of the appellee from the 6 Martin, 
N. S., 48, and the 13 La. Rep. 193, do not appear to us to sup- 
port him. In the first case the question was whether Dubuys 
& Longer were partners of Dupuy in relation to third persons 
who had dealt with Dupuy in his own name ; and the court held 
that one partner binds the others when he purchases in his own 
name goods in which the partnership deals. In the case re- 
ported in the 13th La. Rep., 193, we held that a contract of 
lease by one partner, of premises occupied by the firm, is bind- 
ing on it. None of these decisions militate against the princi- 
ples recognized by this court in the following cases: 4 Mar- 
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Eastery Dis. tin, 377; 4 Martin, N..S., 347; 1 La. Rep., 28, and 10 idem, 
. Apri, WAl-_ 416. But if the original purchase of the furniture was not 
= within the scope of authority, resulting from the partnership, 
TIERNAN, and no ratification can be inferred from the entry in the books 


— by the partner himself in the absence of the one now sued, how 
is the case altered by the fact that the same furniture was after- 
wards seized and sold to satisfy a judgment recovered against 
the firm? We do not doubt, but that in a settlement between 
the partners the value of the furniture thus sold would form a 
proper charge against the firm in favor of the owner, be- 

en Parinership cause his property has been employed for the benefit of the 
a note signed by concern—but it is not logical to conclude that his vendor 


one of the part- : ‘ 

ners with’ the could therefore recover its price from the firm. Such a 
t hi : i ae 

Soon & whieh doctrine would carry us much too far; indeed it is diffi- 

is shown to have ; r 

been given for cult to say where it would stop. It would embrace every 


wd — species of property on whosoever credit the purchase may 
individual use. have been made—whenever it was on credit. The part- 
ner himself whose property may have been sold to pay a 
partnership debt, could claim of his partners on a final settle- 
ment only the amount by which the firm had been benefitted ; 
but according to the doctrine contended for, his vendor would 
have greater rights and would be entitled to the original price. 


We are not prepared to sanction such a principle. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be reversed, and that ours be for 
the appellants with costs in both courts. 
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OF THE STATE OF LOUISIANA, 
DORR ET AL., vs KERSHAW ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


An attachment is dissolved on bonding the property attached. The plaintiff then 
looks to the bond and not to the property to satisfy his demand. If he fails the 
bond is discharged. 


So, a third party claiming the property attached and bonded cannot intervene in 
the suit between the plaintiff and defendant. He must look to the person in 
possession of the property. 


This is an action against the drawee and acceptor of a bill of 
exchange, in which 69 bales of cotton are attached. The de- 
fendant bonded the property. M. Flourney intervened and 
claimed the cotton attached. The court refused to hear evi- 
dence on or entertain the intervention, because the defendant 
had bonded the cotton. There was judgment for the plaintiffs, 
and dismissing the petition of intervention. The intervenor 
appealed. 


Peyton & Smith, for the plaintiffs : 

1. The defendant has not appealed. The judgment against 
him has become final and cannot now be examined. The ap- 
pellant has no right to an appeal in this cause. The cotton 
which he claimed was, when he filed his intervention, wholly 
beyond the control of the court. If the defendant had impro- 
perly bonded the intervenor’s property, this might be the basis 
of a distinct and separate action against the defendant for da- 
mages. But all claim on the cotton made in this action ceas- 
ed with the taking of the bond. The plaintiffs could after- 
wards have no remedy but on the bond. See acts of 1889, 
page 162. The intervenor has sustained no damage by the 
judgment from which he appeals. Had he been allowed to 
prove the property belonged to him, what judgment could the 
court have rendered in this suit on such evidence ? 

2. The appearance of the defendant by his agent and bond- 
ing the cotton, released the attachment on it; Code of Prac- 
tice, 259. The bond became a substitute for the cotton; The 
State vs. the Judge of the Commercial Court, 14 La. Rep., 
8 VOL. XVIII. 








April, 1841, 
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Bisrznw Drs: 592. The claim of ownership of the cotton filed after the 
— bonding by the intervenor had none of the requisites of an in- 
pomE . -~ tervention. He neither joined with the plaintiff nor with the 

xensuaw ET at. defendant nor did he oppose both; Code of Practice, 389, und 

amendment of 1826. The defendant by his own act had de- 
prived the plaintiff of his claim on the cotton and had substi- 
tuted a claim onthe bond. The answer of general denial to 
the petition in intervention could not change the issues between 
the plaintiff and defendant, or authorize the court to do a vain 


thing. 








M Caleb, for defendant. 


Chinn, for the intervenor and appellant, insisted that the in- 
tervention was improperly dismissed. The bond taken for the 
cotton was a judicial bond within the control of the court and 
represented the property attached. 


SRiT®Gt § ALR? BAO DBDADY 


a 


ry) \\ |) Mat 


Morphy, J. delivered the opinion of the court. 


e M. Flourney is appellant from a judgment dismissing his in- 
tervention in this suit, wherein 69 bales of cotton which he 

Dia claims as his property, had been attached and bonded by de- 
Saalieee - fendant under article 259 of the Code of Practice. It does not 
party stine ed. appear to us that the judge below erred. The attachment 
aE sepa having been dissolved by the giving of a bond conditioned as 
ne ore ~ > the law requires, the cotton was no longer under the control 
VV sty is the “te of the court, and the intervenor’s claim should have been di- 
the bond is dis rected against the person in possession of his property ; the 
"— third Condition of the bond entered into by defendant was not to hold 
og Mima the cotton subject to the order of the court, but to satisfy such 
tached and bond- iydoement as might be rendered against him in the suit pend- 


ed cannot inter- 
vene in the _ ing. This personal obligation could not be discharged by the 


bet 

plot and de surrender of the property attached ; nor could plaintiffs, upon 
tendant. 

must look to as « obtaining judgment, exercise any recourse upon it. The bond 
Ln 0a - Pi, is. a substitute for the property ; but only with regard to the at- 


property. taching creditor, and for the sole purpose of satisfying any 
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judgment he might obtain ; as to third parties who set upa ay rg ) fe j 
claim as owners to the property attached after it has been dori, i q 


bonded, they must look to the property itself, not to the bond Mane a 
with which they have nothing to do, There is no privity of . witeom, 
contract between the intervenor and the obligors in the attach- 


E ment bond. The only judgment which could be rendered on 
- 





this intervention, would be for the restoration of the cotton. 

Such a judgment would be nugatory because the court would \' 
be without the means of enforcing it. As to the bond, no one 

can avail himself of it except the plaintiff in the suit; if he 

fails to obtain a judgment, the bond is discharged. 


Teneo 


fe en Se a 


The judgment of the Commercial Court is therefore affirm- 
ed with costs. 


Mich. LAW 


| 





= 
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a 


UNIV. 0 


BAINE vs. WILSON. 





” 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 





Either party has a right to interrogate his opponent, and the penalty for not 
answering is that the interrogatories are to be taken pro confesso. 


The party propounding interrogatories has only to obtain the order of court to 





: have them answered. The adverse party is bound to answer at his ee 
. i When the answers are to be taken out of the parish, a commission issues and WL SZ L 
2 ‘ the party interrogated must give notice of the time and place of answering, so 
a that the person propounding the interrogatories may be present. case 
5 : 1 A commission is necessary to take the answers to interrogatories out of the 


State, in like manner as for a distant parish in it. 


The mere production of a commission is not sufficient to authorize the person to 


e g administer an oath and take the answers, as it does not prove he is the actual 

n q ' person named in the commission and who swore the party. 

d A commission from the governor that such a person was a magistrate in 1838, 
go g! 

does not establish the fact that he was one in 1840, the time when he acte os 


such. 





A 


60 


WT 4 
(fbf ys. makers of a promissory note executed in the State of Missis- 
Lol 514 sippi, payable to the order of and endorsed by John 
v7, SLM jj “3 McClellan. The defendant pleaded the general issue: and 
”, 3 a7) 562. that the note sued on was given for the price of a tract of 
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FAsterX Drs, When a commission is directed to a person by name, no proof of his authority 
April, 1841. _ or identity is required, but when directed to any Judge or Justice of the 


peace out of the State, it must be shown that he is such an officer, at the time 
BAINt 
D8. he acts, as he purports to be. 


Witsoe. fh 208 
Ar 27 ?:” This is an action against the defendant as one of several 


‘land, to which McClellan, the vendor, was unable and failed 
to make any title. That if the plaintiff is the true owner of 
the note (which is denied,) he took it after it was due, know- 
ing the equities existing between the original parties. He 
prays that the plaintiff’s demand be rejected; and that he be 
required to answer interrogatories touching the ownership and 
consideration of the note. 


The interrogatories were ordered to be answered. The 
party interrogated resided in Mississippi. 

It appears the plaintiff went before one E. P. Stratton and 
answered the interrogatories on oath. The answers, with 
Stratton’s certificate that he received them as a justice of the 
peace, &c., and administered the necessary oath were trans- 
mitted by the plaintiff to his counsel here, who offered them 
in evidence on the trial. They were accompanied by Strat- 
ton’s commission from the governor of Mississippi, that he 
was a justice of the peace in 1838, at the date of the com- 
mission. The answers were sworn to before him however in 
1840. Their introduction as evidence was objected to, by the 
defendant’s counsel but admitted by the Judge. There was 
judgment for the plaintiff, and the defendant appealed. 


Peyton & Smith, for the plaintiff. 
1. The court properly admitted in evidence the answers of 
the plaintiff to the defendant’s interrogatories. These an- 
swers might be sworn to before any person authorized to ad- 
minister an oath. That the officer in this case was a Justice 
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of the Peace, is proved by his original commission filed with Easrzan 
April, 


the plaintiff’s answers. If the Justice’s signature had been ——— 
forged how could the plaintiff have obtained possession of the 
original commission? Besides, the moment it is‘proved he 
was a Justice of the Peace he becomes an officer of the court 
for the purpose of receiving the plaintiff’s affidavit, and the 
court will recognize his signature as such. 


2. The defendant having set up a special defence has there- 
by waived his plea of the general denial. 


Randall, for the defendant and appellant. 
Garland, J. delivered the opinion of the court. 


This action is brought by the endorsee of a promissory note 
executed by the defendant and several other persons. The 
answer presents several grounds of defence; to it are attach- 
ed various interrogatories, which upon the usual affidavit, the 
plaintiff was ordered to answer. The defendant took no steps 
to have the interrogatories answered. The counsel for the 
plaintiff (who is a resident of Mississippi,) sent a copy of the 
interrogatories to their client, without a commission or any 
authority emanating from the court to take his answers. He 
went before a person who styles himself a Justice of the Peace 
in and for the town and district of Grenada in the county of 
Yellabusha, State of Mississippi, and it is certified he answered 
the interrogatories and swore to the answers. 


The cause was fixed for trial on the 16th of November 


1840, on which day, the counsel for the plaintiff filed in the » 


record the answers, fogether with a paper purporting to be the 
original commission of the person who styles himself a Justice 
of the Peace to prove his official capacity. These papers 
were not enveloped or addressed to either the Judge or Clerk 
of the court, but seem to have been for some time in the pos- 
session of the plaintiff's counsel. Upon the presentation of 
these papers the counsel for the defendant made affidavit that 
he was informed by his client and believes that he can prove 


aay 


WILSON, 
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Eastzew Dis. by certain witnesses the answers filed by the plaintiff are 

April, 1841. untrue. He asked for a continuance and a commissign to take 

BAINE testimony. Whether these requests were granted the record 
wusox. does not inform us. 

The cause was again fixed, and on the trial the plaintiff of- 
fered to read the answers to the interrogatories previously filed 
as evidence. ‘To this the counsel for the defendant objected. 

Ist. Because no commission ever issued to take the an- 
swers; that they do not purport to have been taken by autho- 
rity of the court; and that it was the dutylof the party required 
to answer interrogatories, when he resides out of the Parish 
or State, to have his answers legally taken and returned. | 

2d. There is no legal evidence that the person before whom 
the answers are sworn to, was qualified to administer an oath 
on the 7th of May, 1840. The commission only proves he 
was a Justice at the date of it in May, 1838, and furthereit is 
not shown that the person who took the answers is the same 
person mentioned in it, as the papers are separate and seem in 
no manner connected. 

The Judge overruled the objections and permitted the an- 
swers to be read, on the ground that a commission to take 
them was necessary, that the commission established that 
Stratton was a Justice of the Peace, and he took for granted 
his identity and signature. To this opinion the defendant took 

Either party 4 bill of exception, and judgment being given against him, he 


has a right to 


interrogate his appealed. 
opponent, and , J 
the penalty for We think the Judge erred. By the Code of Practice either 


not answering is : : : 
that the interro- party has a right to interrogate his opponent, and the penalty 


nape on for not answering is that the interrogatories are taken pro con- 

confesso. esso.—Art. 349, 350.—To relieve himself from this penalt 
The party ' a he P y 

propounding in- he must answer. The counsel for the plaintiff says that as the 


terrogatories ‘ : . 
has only to ob- defendant wished to use his adversary’s answers as testimony, 


+ leg sane he must take the necessary steps to procure them. We think 


— — differently. The defendant by filing his interrogatories and 


party is bound obtaining the order of the court to have them answered, has 
peril. done all that was necessary, unless he wished them answered 
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in open court. If he were compelled to have the answers Fasrenw Dis. 
taken he might be placed in a worse situation than he would April, ‘Vou. 
be, with the penalty for negligence suspended over the plain- — 


tiff. If the party interrogated resides in the parish he must = wiuson. 


answer either in open court, before the Judge at chambers, the ead —o 
Clerk of the court, or some judicial officer having authority to Dal ar ep re 
administer an oath in the parish. In that case no commission commission is- 





sues and the — 


is required. But if the party reside out of the parish then the party _ interro- 
article 352 of the Code of Practice directs a commission to a a8 


issue and a notice must be given of the time and place. the time and place 
of answering, 


answers will be taken, so that the person propounding the in- 40 that the per- 
terrogatories may be present or have himself represented.” ing Pays 
Such is the law, although the notice seems to us very unne- ae aia 
cessary and calculated to cause embarrassment. When we 

first read this article we were disposed to think it was the duty . 

of tH party propounding the interrogatories to send the com- 

mission, but the latter part of it in relation to the notice indi- 

cates which party is to have the answers taken. 


It is a little remarkable that no provision is made by the 


Code to take the answers to interrogatories propounded to 


parties residing out of the State; but it cannot be supposed 


the Legislator intended the answers of non-resident plaintiffs . 4 commis- 

. ‘ _ Sion is necessa~ 
or defendants should be taken with less formality or sanctity ry to take the 
answers to in- 
t 


than those of our own citizens residing in parishes distant from terrogatories 
out of the state, 


that in which their suits may be pending. If non-residents in jike manner 


: s+ : ; : as for a distant 
come into our courts to litigate their claims against each other, parish in it. 


s 


i xtensive privileges than our own 
they are not entitled to more e p g inn ee 


citizens. In the case of Gabaroche vs. Hebert et al.; 7 Martin, production ds 
i a col 
N. S. 526; a commission was held necessary to take answers at a cet calllshantiian 


distance, though the principal question in that case was as to esoteg re 


the form of it, and it was held that if in the shape of an ordi- minister an oath 
ee ‘ ‘ z ‘ and take the an- 

nary commission to answer interrogatories by a witness, it was avers, 8 it 
. . ° ie oes not ve 
sufficient. Article 188, C. Pr., authorises a commission to he is the pn 
F rson named 
issue. in the a 

* ° . “3° is sion wi 
We think the judge erred in deciding that the mete produc- Sn aire 

tion of the commission to Stratton, was sufficient evidence of ty. 
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Eastern Dis. his authority to administer the oath and take the answers. It 
April, WN did not prove the person named in the commission was the 


vay Pent & same who swore the party. Nor did it establish the fact, ad- 
FOWLER 


v8. mitting the identity, that he was a justice at the time of his 
EAGLE INS. CO. , Ee eee ; 
xT aL. signature. He may have been a justice in 1838, but it does 


_ A-commis- not follow that he was one in 1840. In 9 Martin, 291, a near- 
lg = ly similar question was decided. Itis well settled, that when a 


such a person commission is specially directed to a particular person, then no 
was a magis- 


sat - _ proof of his authority is required. His powers are derived 
joes not esta Oh ae Gas 

lish the fact that from the court ; but when the commission is directed generally 
he was one in . epee i aaa 
1840, the time to any judge or justice of the peace out of the State, it is indis- 
— he acts 48 Hensably necessary to prove not only that he is what he states 
Pa ae himself to be, but is so at the time of signing the certificate. 
rected toa per- The usual evidence is stated in the case cited, but we are not 


b ’ , , : 
prot of his au- to be understood as holding, that if on the production of this 


thority or iden- a tho : 
ie ie senile’, commission proof of identity had been given and that the’ man 


but when di- q . ° . . 
rected to any W288: in the open exercise of his functions, it would not have 


judge or justice heen sufficient evidence of authority ; 13 La. Rep., 282, 360. 
of the peace out 


of the state, it The judgment of the Commercial Court is annulled, avoid- , 
must be shown a F 

that he is such Ed and reversed, and this cause remanded to be proceeded in 
an aficer, at the aceording to law; the plaintiff paying the costs of this ap- 


h 
- purports to peal. 


VAN PELT & FOWLER vs. EAGLE INSURANCE 
COMPANY ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The holders of a negotiable note, receiving it without any notice of the condi- 
tions and equities between the original parties and having paid a full conside- 
ration therefor, they will recover notwithstanding it was given to the payee# 
on certain conditions, not then fulfilled. ; 
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This is an action against the mdkers and endorsers of a pro- Prem Dis. 
; pri 


missory note. 


The defendants set up a special defence which is set out in 
the opinion of the court, and need not be recapitulated. 


The note was negotiable in its form, signed by J. Whitehead, 
President, payable ** to the order of Messrs. Ferguson, Parker 
& Co.,” and endorsed by them “ pay to Van Pelt & Fowler, 
ororder.” The plaintiffs received the note in New York, and 
instituted this suit against the Eagle Insurance Company, 
through its President, who executed the note, and against John 
R. Parker, one of the firm, who endorsed it to them. Judg- 
ment is prayed in this form in solido against all of the de- 
fendants. 


The judge below decided that the Eagle Insurance Company 
was liable for the amount of the note, payable according to 
the stipulations in the agreement passed before H. B. Cenas, 
Notary Public, the 18th February, 1839. Judgment was ren- 
dered accordingly and the plaintiffs appealed. 


Peyton & Smith, for the plaintiffs. 
Briggs, for defendant. 
Garland, J. delivered the opinion of the court. 


* This action is on a promissory note drawn by J. Whitehead, 
President of the Eagle Insurance Company, made payable to 
Ferguson, Parker & Co., or order, twelve months after date, 
for $11,980 35, with 6 per cent. interest until paid, dated Fe- 
bruary Ist, 1839. About the month of July in the same year 
the note was endorsed by the payees and delivered to the plain- 
tiffs, and not being paid at maturity was protested and suit in- 
stituted. The defence is, that the note was made under the 
condition of not being paid until other claims owing by the 
company were discharged, that the note was transferred to the 
plaintiffs as trustees for various creditors in New York, and 
having been taken by the payees and endorsers subject to the 
9 VOL. XVIII. 
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Eastexw Dus. condition, the endorsees are bound by it, having had notice of 





— the terms upon which it was made; the defendant therefore 
asks that if judgment be rendered that it be subject to the con- 
dition, which prayer was allowed by the court and the plaintiffs 
" appealed. 


It appears from an authentic act on file, that the Eagle In- 
surance Company having become embarrassed, made an as- 
signment of all its property and assets to Whitehead, to close 
its business and pay the debts; a schedule of which are an- 
nexed to the act. In this act, which is dated eighteen days 
after the note, Parker, one of the firm of Ferguson, Parker & 
Co., joins and says they agree to the proposition mentioned, 
which is to collect and realize all the assets as soon as practica- 
ble, and pay over the same to the general creditors in the or- 
der specified in an annexed list or statement, in which Fergu- 
son, Parker & Co. are not named at all. The effect of all 
which, as contended by the defendants, is that they were not to 
be paid unless something was left after paying every body 
else, and if the letter of the act was to be adhered to, they were 
not to be paid at all, which is rather unreasonable. 


In the month of July, 1839, Parker being in New York, 
and his firm being indebted to the plaintiffs and a number of 
other persons there, endorsed the note and delivered it to the 
plaintiffs, and at the same time an act was passed stating all the 
circumstances, and constituting the plaintiffs trustees for the 
purpose of collecting the note and paying the proceeds to the 
creditors of Ferguson, Parker & Co., all of whom are men- 
tioned, for and in consideration of which transfer all the credi- 
tors named released and discharged Parker and his firm from 
‘“‘ all manner of action and actions, bonds, notes, judgments, 
executions and all other claims and demands whatsoever from 
the beginning of the world to the day of the date of said act.” 
The amount of debts so discharged exceeds fifteen thousand 
dollars. 


It does not appear that the plaintiffs or any of the creditors 


———— -—— = 
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in New York had any notice of there being any conditions at- Eastzan apr 
tached to the note; it is in the usual mercantile form; they Aprit, 1841. 








gave a full consideration for it, and we think it ought tobe ‘A™ mur & 
paid in full. If there shall be any loss in consequence, the We. 
EAGLE INS, CO. 


fault is with the defendants or their agent, in not annexing to =F aL 
the note some evidence of conditions or equities being attached ‘The holders 
toit. It would have been easy to have omitted the words “ or ,* es 
” in it without notice 
order’ on the face of the note, or when the act was passed in dee coal 
this city, to have had the note identified with it, showing some and cite be- 


condition annexed. This would have put every man on his aah eaten and 
guard, and prevented Parker from passing it to the plaintiffs a ne 
and obtaining a full discharge for a much larger amount of debt ti" BP pen 
owing by him; 3 La. Rep., 241, 261; 1 Martin, N. S., 143; ver; _notwith- 
standing it was 
4 La. Rep., 220. given to the pay- 
We do not consider the plaintiffs as trustees for Ferguson, conditions Sak 
Parker & Co., in any manner or having any further interest in sectaleaiess: 
the note. They (Van Pelt & Fowler) are the representatives 
of the New York creditors and in no way responsible to Fer- 
guson, Parker & Co., for their management of the trust, they 


being discharged from all liability to those creditors. 
The judgment of the Commercial Court is therefore annulled 

and reversed so far as it makes the payment thereof subject to 

the terms of the agreement passed before H. B. Cenas, Notary 


Public, dated on the 18th of February, 1839, and affirmed in 


all other respects, with costs. 
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Easterns Dis. HEATH vs. LOCKE ET AL. 
April, 1841. 
—— APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 
HEATH 
v8. eee P : 
ae Where an agreement bears intrinsic evidence that the consideration had passed at 


its date, no evidence touching an averment of failure of consideration will be 
received. 


This is an action by Robert Heath, who alleges that he car- 


vies on mercantile business under the firm of S. Heath & Co., 





and that the defendants are indebted to him in the sum of 
$2560 49, with costs of protest and interest; being for the 
amount of their promissory note, executed by Samuel Locke 
& Co., payable to the order of S. Heath & Co., sixty days 
after the 4th April, 1840. 

The plaintiff further states that by a written agreement of 
even date with said note, signed by S. Locke & Co., they 
bound themselves to pay ten per cent. interest on the amount of 
the note from maturity until paid. 

The defendants pleaded a general denial; they admitted 
however their signatures to the instrument sued on, averring a 
failure of consideration of the agreement, &c. 


It appeared that in consideration of reducing a former note 
from $3056 20, to the sum of $2560 49, and paying ten per 
cent. interest, the plaintiff consented to renew the note for the 
latter sum sixty days longer. 

The defendants offered parol evidence to prove a failure of 
consideration, which was objected to, and excluded by the 
court. 

There was judgment for the plaintiff and the defendants ap- 
pealed. 


Peyton & Smith, for the plaintiff. 
Durell, for the defendants. 


Martin, J. delivered the opinion of the court. 


The defendants being sued on their promissory note and an 
agreement in writing to pay ten per cent. interest thereon, did 
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not deny their signature, but the plaintiff’s right to sue; and Easrerw .Drs. 


pleaded several matters in defence of which they do not appear Se . 
to have given any evidence. There is, however, a bill of excep- HEATH 


{ vs. 
tion taken by them to the opinion of the court, rejecting parol Leck zr at, 


evidence of the failure of the consideration of the written agree- 
ment above stated, which is in the following words : 
‘“‘ New Orteans, 4th April, 1840. 
‘* In consideration of Messrs. S. Heath & Co., renewing our 
note for $3056 20, due this day, we bind ourselves to pay them 
at the rate of ten per cent. per annum interest on the renewed 
note from maturity till final payment of the whole debt. 
Signed, S. LOCKE & CO.” 
This agreement bears intrinsic evidence that the considera- Where an 
agreement bears 
tion had passed at its date, and therefore could not fail. The intrinsic evi- 


: ” . dence that the 
note sued on bears even date with the agreement, and is evi- consideration 
dently the one given in renewal of the former, which was for dnt evidence 

F ° ° ° touchin an 
five hundred dollars morte ; that sum being, as is stated in the prermect of faie 
answer, the amount which was to be deducted on the re- lure of conside- 


ration will be 

newal. received. 

The petition alleges that the plaintiff traded under the firm 
of S. Heath & Co., and the defendants dealt with him as such. 
This was not denied in any manner; there was consequently 
no necessity to prove it.. The plaintiff had clearly the right to 
sue him on this contract, and he correctly did so in his own 
name ; adding thereto the style of the firm under which he 
dealt with the defendant. 

It does not appear that the court erred. No part of the de- 
fence set up is sustained by any evidence. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Commercial Court be affirmed with costs and five 
per cent. damages. 
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HOFFMAN 
vs. 
LAURANS ET AL. 
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° 
HOFFMAN vs. LAURANS ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


Builders who contract with tenants for the repair and alteration of the leased 
premises, and have their contract recorded, have no lien or privilege on the 
property under lease.—There is no privity between the builder and owner of 
the leased property; and the mere consent given in the lease to make the 
alterations on the premises, renders the lessor in no way liable to the builder, 


The lessor is not bound to pay for improvements or alterations made on the 
leased premises by the tenant when they are not of any advantage to him, 


No mortgage or privilege can be established or extended by analogy to similar 
~ eases where it is allowed. It is only given by express law. 


This is an action against Pierre Laurans as owner, and 
Stansbury & Tensfield a firm doing business, and lessees of 
Laurans’s house on the corner of Magazine and Gravier street, 
to render the former liable with tHe latter for their debt due by 
note to certain builders, which was transferred to the plain- 
tiff. He alleges that Laurans leased his house to the other 
defendants, who employed Messrs. Slack & Smallidge, 
builders to make repairs and alterations on the leased pre- 
mises. Their contract was for $2000 and recorded. Stans- 
bury & Tensfield gave their note for $1500 the balance due on 
the contract, and the plaintiff alleges that the builders’ privi- 
lege attaches to the note in his hands and operates as a lien or 
privilege on the property. 

The defendant, Laurans, resisted this demand, on several 
grounds. There was a judgment in favor of Laurans, and 
the plaintiff appealed. 


Hoffman, in propria persona and appellant. 
Briggs, for the appellee. 
Morphy, J. delivered the opinion of the court. 


Stansbury and Tensfield having rented of defendant a house 
and lot at the corner of Gravier and Magazine streets, became 
desirous of converting the premises into large billiard rooms; 
and they obtained his permission to do so; they engaging to pay 
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_an additional rent and to make at their own expense the neces- Easrenn Drs, 


‘ ‘ April, 1841, 
sary improvements and alterations, and defendant agreeing to 


contribute $416 towards the cost of the same, and to extend — 
the lease from three to five years. In November, 1836, the =4UB4NSs Er at, 
lessees accordingly contracted with Slack & Smallidge who 
undertook for $2000 to make the proposed improvements, and 
who caused their contract to be registered in the office of the 
recorder of mortgages: of the stipulated sum of $2000, there 
yet remains unpaid $1500 the amount of a note given to the 
builders by Stansbury and Tensfield, but which they suffered 
to be protested for non-payment at maturity. In the begin- 
ning of 1838, the tenants having failed to pay their rent, 
defendant brought suit against them and had the lease annul- 
led. The tenants on the other hand instituted an action for 
damages against defendant for having illegally, as they al- 
leged, broken up their coffee house and deprived them of 
large rents they were receiving from the sub-tenants of the 
upper story. In his answer to this suit the defendant refers to 
the builders’ claim which Stansbury and Tensfield had ne- 
glected to pay. A compromise however took place and the 
suit in damages was discontinued on defendant’s paying to his 
former tenants a sum of $700. The plaintiff having become 
the holder of the note of $1500 now claims its amount of de- 
fendant, and a privilege on his property for the increase of 
value resulting from the improvements put upon it. Having 
failed in the court below, he appealed. 

There being no privity between defendant and the builders, Builders who 
it is not easy to perceive what right they had to record oe ee oe 
agreement with the lessees, and how such recording can —_ oe 
operate as a lien or privilege on his property. The mere con- nt ee 
sent he gave in the lease that the proposed alterations might pry eens 
be made on the premises in no way renders him a party to or privilege on 

pro; 


P th 
the subsequent contract with the builders. It appears to us on te” Tae 


the contrary that the latter were thereby fully informed that piely Re. 
defendant was not to be liable for any thing beyond the sum the builder and 
he actually agreed to advance to his tenants. It is said that as leased property, 





72 CASES IN THE SUPREME COURT 


Easter Drs. these improvements have been made with the knowledge of 
April, 1841. defendant and on the faith of a long lease, equity forbids that 
uorrmMaN he should come into the immediate enjoyment of them with- 

v8. ° . NS 

LAURANS ET aL. OUt assuming the obligation of the lessees to the builders. 

From the testimony it is by no means so obvious that these 

and the mere, - ‘ 

consent given in improvements, although amounting to $2000 were of any 

oll ae advaritage to defendant, or that he was upon the whole a 


rations on the gainer by the transaction. These improvements were made to 
premises, ren- 


ders the lessor suit the convenience and purposes of the particular tenants 

in no way liable f 

to the builders. who were to keep the property at a high rent for five years, 
The lessor is all the partitions, doors, chimney pieces, &c. standing in the 

ss — in, house were taken down. It is the opinion of one of the wit- 

provements or nesses that although a new building has been placed on the 


alterations ‘ : es 

made on the premises, the alterations have been productive of injury rather 

gr ge than benefit to defendant, as the property is no longer habit- 

gpd sd. 2ble, and can now be let only for billiard rooms or for purposes 

vantage to him. which do not require the conveniences of a dwelling house, 
and that the future rent will be rather diminished than increas- 
ed by the change. 

It is next urged that as the compromise between defendant 
and his tenants was entered into with a full knowledge of the 
claim of the builders, it must have been with the understand- 
ing that it was to be satisfied by defendant independent of the 
$700 paid to Stansbury and Tensfield. If such had been the 
fact, the plaintiff could easily have proved it by the testimony 
of the latter or of Evariste Blanc, who made the settlement 
for defendant. In the absence of any evidence on this head, 
we would rather believe that the $700 which Laurans paid to 
compromise the matter was accepted by the tenants, because 
together with the $416 already received and the arrears of rent 
due by them, it made up the expense of $2000 they had in- 
curred for the improvements. As to the builders, when they 
treated with Stansbury and Tensfield they well knew that they 
were mere tenants and could create by their acts no charge or 
lien on defendant’s property ; they knew they were to look for 


their payment to them alone, and it is only ten months after 
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the date of their contract, and when they began to fear that Eastzaw Drs, 
they might suffer by their incautiousness that they thought of st. ae 
having it recorded as a lien on the property. The mention "°%MAN’ 
made by defendant of this recorded claim in his answer to the Lavnans er an, 
action of his tenants has been urged as a confession that it was 

binding upon him. We cannot view it in this light; it appears 

to us rather a complaint on his part that the lessees had failed 





to pay the builders, as they had engaged to do, and had thus - 


subjected him to difficulty and inconvenience on account of the 
recording of their claim. 

The appellant has called our attention,to atticle 591 of the 
Louisiana Code :—It provides that ‘an undertaker or work- 
man who has made at the instance of the usufructuary any 
building or improvement on the property and who is unpaid at 
the expiration of the usufruct, preserves his lien on the pro- 
perty and can erfforce it against thé owner.” We are called No 


upon to extend by analogy the same privilege to lessees for os ‘shed 


: . " : or extended b 
improvements made during the lease; this we wowld by no analogy to si- 
means feel authorized to do, even if the cases were as ana- Milar cases 


where it is al- 
logous as the counsel represents them to be; for no mortgage lowed. It is 
or privilege can exist unless given by express law; La. Code, ek aes . 
arts. 3152, 3280. But the right of dn usufructuary differs 
materially from that of a lessee. The one is a real right, a 


kind of ownership, subjecting the possessor to the payment 


_ of taxes and repairs; susceptible by law of hypothecation, and 


conferring generally a life-estate, which the usufructuary can 
at any time renounce or abandon, or transfer at his will and 
pleasure. The other is a right strictly personal giving to the 
lessee only the use of the property and conferring neither the 
legal possession nor any proprietary interest in it. 3 Touillier, 
No. 387, and seq.: articles 500 and 2697 of the La. Code 
have also been relied on, but in our opinion they have no direct 
bearing on the case before us; and cannot assist the plaintiff 
when he seeks to enforce a privilege so adverse to or rather 
destructive of the right of property. The doctrine he con- 


tends for would besides open a wide door to fraud and collusion 
10 VOL. XVIII. 
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a ate between lessees and builders; and would place the owner 

—_—"___ completely at their mercy. A satisfied contract might be 

nunxe® suffered to remain recorded against the property without the 

LATOBRE ET at. possibility of proof on the part of the lessor or owner that the 
debt created for improvements has been extinguished. 

The judgment of the Commercial Court is therefore affirm- 


ed with costs. 


TURNER vs. LATORRE ET AL. | 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where a witness is asked how he knew certain facts about S. R., and answers 
that he was acquainted with the circumstances of S. R. ever since he eould 
recollect, it will be sufficient to account for the facts stated. 

\ 

Where one of the jurors becomes interested in the ease during the trial, it is 
good ground to award a new trial. 





This is an action to recover seven slaves which the plaintiff, 
Sarah Turner, alleges she is the owner, who were taken from 
the State of Georgia where she always resided, brought to 
this State without her knowledge or consent, and in fraud of 
her rights, and are now in the possession of the defendants 
who refuse to deliver them up although amicably requested to 
do so. She prays that said slaves be restored to her and that 
she have judgment for them or their value and for the value . 

’ of their servcies. 

The defendants demanded that the plaintiff exhibit her titles 
to said slaves, to which she replied that she resided in Georgia 
where she owned said slaves, where title to them can be 
shown by parol, and that she be allowed to prove title by parol 


evidence. 
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The defendants set up title by notarial act. Commissions Easreaw Dis. 
issued to the State of Georgia to take the testimony of wit- re. 
ew Tilt ak 
nesses. On the trial certain depositions were objected to and T7URN=® 
rejected by the court. The bills of exception are stated in the “Toma rr ax. 
opinion of this court. 


One of the jurymen in the course of the trial discovered that 
the slaves in contest, or some of them were liable in the hands 
of one of his debtors for his debt, issued execution against 
i them before the verdict was given. There was a verdict and 
judgment for the defendants and the plaintiffs appealed. 


Bartlette, for the plaintiff. 
Hoa & Canon, for the defendant. 


Martin, J. delivered the opinion of the court. 


The plaintiff and appellant has called our attention to two 
bills of exception taken to the rejection of two depositions 
which she had taken and offered in evidence. 


1. The defendants’ counsel objected to the reading of the 
first deposition on the ground that the first cross interrogatory wy... s wit. 


filed by the defendant, Latorre, in the following words: ‘“how ness is asked 
j : how he knew 
did you come to the knowledge of each and every one of the certain __ facts 


, ., about S. R., 
facts above stated ;” was not sufficiently answered by the wit- answers rye 


ness in saying, “I became acquainted with the facts as stated Wat equainted 


in my answers to the direct interrogatories, from my personal stances of 8. R. 
ever since he 


knowledge ; having been acquainted with the circumstances of — cousins 
" . itwi » 
Sarah Turner ever since I can recollect.’’ The court sustain- cient to account 


j 
ed the objection on the ground “that a general acquaintance of A _ 
; many years standing is not a means of accounting for the 


knowledge of particular facts.” . 


2. The second deposition was objected to on the ground that 
the first cross-interrogatory on behalf of Latorre was not suffi- 
ciently answered by the witness in saying, ‘‘ I became acquaint- 
ed with the facts stated in my answers to the direct interrogato- 


— Se SS 
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Kasrenn Dis, ries from my own knowledge, to the best of my belief.” The 
ae objection was sustained by the court. 








— It appears to us the court erred. We have carefully examin- 


TATORRE ET Al od the answers to the direct interrogatories in both cases and 
compared them with the answer to the first cross-interrogatory 
complained of; and which have appeared to us sufficient. If 
the defendant thought he might have been benefited, by more 
particular and detailed answers, he should have endeavored to 
obtain them by a new commission, with more definite interro- 
gatories propounded. 


A new trial was prayed for by the plaintiff and appellant on 
Where one of 


the jurors be- the ground that proper and legal testimony was rejected as 


Foy ret _ stated in the foregoing bills of exception ; and also that of one 


ing the trial, it ° . ° ° ° 

ws Bes, rons > 1g OF the jury becoming interested during the trial, by causing an 

— a new execution to be Jeyied on some of the slayes in contestation in 
1al. 


the present suit. 


There were other grounds set out in the application for a 
new trial; but either of those above stated, appear to us suffi- 
cient to support the motion and cause the case to be remanded. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided, and reversed ; 
the verdict set aside; and the case remanded for further pro- 
ceedings with directions to the judge a quo to admit in evi- 
dence the two depositions stated in the foregoing bills of ex- 
ception ; the defendants and appellees paying the costs of the 
appeal. 
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OF THE STATE OF LOUISIANA. 
FISK vs. COMMERCIAL INSURANCE COMPANY. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


Although a vessel may be old and when injured by sea accidents, require more 
repairs than a new one, the insurers are nevertheless bound for the necessary 
repairs to place her in statu quo. 


This is an action on policies of insurance, on the brig Mary 
Ann and cargo, on which the plaintiff claims $1399 88, for the 
amount of repairs done on said vessel, and for loss on her car- 
go occasioned by the perils of the sea insured against. A de- 
tailed account accompanied the petition, setting out the items 
of expense and loss for which judgment is claimed. 


The defendants pleaded a general denial and the unseawor- 
thiness of the vessel, and denied that the plaintiff sustained the 
loss he claims. 

The case turned entirely on questions of fact and the evi- 
dence adduced ; all of which is fully detailed in the opinion of 


the court. 


The plaintiff had judgment for the entire amount of his de- 
mand and the defendants appealed. 


Benjamin, for the plaintiff. 


Preston, contra. 


Morphy, J. delivered the opinion of the court. 


This is an action on two policies of insurance executed by 
defendants on the brig Mary Ann and her cargo. The peti- 
tion alleges that the said vessel being in every respect seaworthy 
departed from New Orleans on the 8th of May, 1838, bound 
to Savannah and loaded with a cargo of produce, consisting 
of corn, flour and bacon; that in the progress of the voyage the 
ship and cargo suffered damage by reason of the perils insured 
against, to wit: the perils of the sea; the said vessel having 
been driven out of her course by violent winds and currents, 
and having struck the bottom on the Bahama Banks, which 
caused her to leak very badly and injured her cargo; that not- 


W7 


Easteen . Dis, 
Oe 


FIsK 
v8. 
COMMERCIAL 
INS. CO. 


* 





* 
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Eastzun Dis. Withstanding this accident the vessel and cargo arrived at Sa- 


April, 1841. 


FIsK 
v8. 
COMMERCIAL 
INS. CO. 





vannah, where a survey was held, in consequence of which 
the vessel was ordered to be repaired, and 729 sacks of damaged 
corn were ordered to be sold. The petition further charges 
that the injury sustained by the brig amounted to $1053 55, 
and the loss on the cargo to $346 33, making together the sum 
claimed of defendants.’ 


The answer admits the execution of the policies, but avers 
that the brig Mary Ann was not seaworthy when she left New 
Orleans; but that she was unsound and that the losses sus- 
tained were not caused by the perils insured against. 


There was judgment below for the plaintiff and the defendant 
appealed. 

Two statements annexed to the petition exhibit the separate 
amounts of the loss on thecargo and of the repairs made to the 
vessel by order of the surveyorsat Savannah. As to the claim 
for loss on the cargo there seems to be little or no dispute ; but 
it is contended in relation to the repairs that they were not all 
rendered necessary by the perils insured against, but from na- 
tural wear and tear. The evidence shows that this vessel 
though old was sound and seaworthy when she sailed from 
New Orleans ; that she encountered at sea some stress of wea- 
ther which began to make her leak, but that having afterwards 
grounded and struck violently several times on the Bahama 
Banks, it became difficult to keep her free ; that on being haul- 
ed up for examination at Savannah, her waist planks were 
found to be rotten and worm-eaten, a large piece of her keel 
knocked off, her rudder broken, the butts started, &c. As to 
what repairs had become necessary from wear and tear, and 
what were directly occasioned by the accident, the testimony is 
somewhat variant. One witness, who had acted as a surveyor, 
declares that the only rotten and decayed parts of the brig were 
her waist planks, that in other respects she was found staunch 
and sound ; and that all the repairs done to her were necessary 
from the injuries received at sea, except as relates to her waist . 
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planks. Another says that the chief part of the repairs be- Easreaw Dts: 

came necessary in consequence of the vessel being old and aaa 

her sheathing decayed and rotten, though her timbers were ‘_ 

sound. From all the testimony in the record on this head it comwencrar 

: és : INS. Co. 

would be difficult indeed to separate and class the repairs oc- 

casioned directly by the accident from those proceeding from 

decay and rottenness ; the vessel being old the repairs must ne- 

cessarily have been more expensive than those which the same vend Sat 

accident would have rendered necessary in a new one, but as = wood tae 
. - J 

she is represented by most of the witnesses to have been sound accidents, _re- 


° e juire ore 
and strong, she could have run a long time without ally abso- oa den ncad 


lute want of repairs, but for the injury sustained. The defen- 0nethe insurers 


dants are, we think, bound to defray all the expense of placing ound for the 





re- 5 


her in statu quo. On examining the statement of the repairs pie = ae ' 
ordered by the surveyors, we find the ordinary allowance made 
of one-third of new for old, as also a deduction of $150 for the 
waist planks, which being rotten were considered a proper 
charge against the owner. Upon the whole we find nothing 
which makes it our duty to reverse the judgment complained 
of. The appellee has prayéd for damages. We do not con- 
sider this a proper case to allow any ; although the defendants 
have introduced no witnesses, there are some parts of plain- 
tiff’s evidence which might well have induced the hope of 
having the case remanded. 
The judgment of the Commercial Court is therefore affirm- 
ed with costs. 
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CASES IN THE SUPREME COURT 
BAYNE vs. FOX. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 





Clerks of courts are bound to make complete and regular records and append 
thereto the proper and true certificates ; and their neglect and disregard of 
these duties will not be tolerated by this court. 

Where the reconventional demand set up grows out of the same transactions with 
the principal one sued on, even if it be not liquidated, it should be sustained 
and the two demands tried together. 

It matters not whether the demand against which the reconvention is opposed be 
liquidated of not, provided the reconventional one is connected with the ori- 
ginal demand. 


This is an action for work done and services rendered ; mo- 
ney Ient and advanced, to and for account of the defendant 
during part of the year 1837 and the year 1838; amounting to 
$1157 25, for which the plaintiff claims judgment. 


The defendant pleaded a general denial and required strict 
proof of each and every charge against him. He further avers 
that the plaintiff is indebted to him for money lent and ad- 
vanced to pay his board and for clothing furnished ; all in the 
year 1838, according toa detailed account which he annexes,’ 
amounting to $1880 50, and prays judgment therefor in com- 
pensation and reconvention. 

The plaintiff filed a peremptory exception, that the defen- 
dant’s plea is informal and illegal; that the demand in recon- 
vention is not necessarily connected with and incidental to the 
original and principal demand; this exception was ststained by 
the court, and the defendant’s evidence rejected ; to all of 
which he took his bill of exceptions. 

There was a verdict and judgment for the plaintiff for $800 ; 
and after an unsuccessful attempt to obtain a new trial, from 
judgment confirming the verdict, the defendant appealed. 


Elmore & King, for the plaintiff, urged the affirmance of 
the judgment, as the questions settled by the verdict were those 
of fact, and the finding of the jury should not be disturbed. 


Mitchell, for the defendant, insisted that the plea in com 
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pensation and reconvention was improperly rejected, with the Eastzaw. De. 


evidence offered in support of it. The defendant’s claim was 
comnected with and grew out of the same transactions with the 
demand sued on, and should have been supported. 


2. The claim offered in reconvention was as much liquidated 
as that of the plaintiff’s demand, and both should have been 
tried together. The law abhors a multiplicity of actions; see 
7 Toullier, Nos. 346-7-8-9; 6 Martin, N. S., 609; 13 La. Rep. 
256; C. Pr., 374-5-6-7. 


Preston & Larue, on same side. 
Simon, J. delivered the opinion of the coutt. 


Plaintiff seeks to recover the amount of an unliquidated ac- 
count annexed to the petition; the items of which are com- 
posed of days’ work, money lent to and cash advanced for the 
defendant at different times during the year 1838. Defendant 
pleads the general issue, and further avers that plaintiff owes him 
for cash lent at different times during the same year, 1838, for 
boarding paid on his account; for clothing to him furnished ; 


for timber belonging to respondent and sold by plaintiff; for 


money handed him to pay hands employed by defendant and 
hot accounted for, and for other accounts ; a sum much larger 
than the one claimed in the petition; and which, as he alleges, 
growing out of the same transactions which gave rise to the 
plaintiff’s claim, he pleads in reconvention and compensation 
of said plaintiff’s demand, and prays judgment against him for 
the balance that may be found in his, defendants, favor. 


During the trial before the jury, plaintiff filed his peremptory 
exception to the defendants reconventional demand, on the 
ground that it was not necessarily connected with or incidental 
to his original demand, and moved the court for a dismissahof 
the reconvention ; this was ordered by the inferior tribunal, 
and the defendant having then offered testimony in support 
of his reconventional plea, the same was rejected by the 
11 VOL. XVIII. 
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vs. 


Fox. 

















82 CASES IN THE SUPREME COURT 


reeran p- judge @ quo; to whose opinion defendant took a bill of ex- 
=== ceptions. 
_— The jury returned a verdict in favor of the plaintiff for the 
yOx. sum of $800, and after having vainly applied for a new trial, 
the defendant appealed. 


The record comes up in a very imperfect state. The clerk 
and judge both certify that it contains all the evidence adduced 
by the parties on the trial of the cause, and yet it appears that 
three witnesses were examined in open court, whose evidence 
was not taken down or has not been copied in the record. The 
only testimony which the record contains, is the deposition of 
one John Slater, which was taken by virtue of a commission, 
and whose evidence, if it stood alone, would clearly have been 
insufficient to sustain the plaintiff’s action. Under such cir- 
cumstances, we should not, perhaps, hesitate to remand the 
case for a new trial, as from the certificates of the clerk and of 
the judge, apparently incorrect, we are not enabled to ascer- 
tain for what reasons and through whose fault, the record comes 
up incomplete. 

Clerks of - ]t is not the first time that this court has had occasion to notice 


courts are bound 


+ ase com- the gross negligence and manifest inattention with which certain 

© an - . 

r records and Clerks prepare the records which are to be brought before us, and 
d : : ° ° F ; 

= ts ——— the inaccurate statements contained in their certificates; but in 


true certificates; this case they are so flagrant that we cannot forbear expressing 


and their neglect 


= cane at our dissatisfaction, and informing them of our determination 
not Le tolerated not to tolerate any longer such a culpable disregard of the im- 
by this court. 


portant duties devolved upon them. 

Our present inquiry will, however, be limited to the question 
arising out of the bill of exceptions taken to the dismissal of 
the defendant’s reconventional demand. We think the lower 
court erred. The demands set up by the parties respectively, 
are both unliquidated, but from the dates of their accounts, 
the nature of the items therein contained, and the explanations 
given by the only witness whose evidence is found in the re- 
cord, with regard to the capacity in which they stood towards 
each other, it appears to us clear that their said demands must 
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have originated from one and the same transaction, to wit: the ise 2 cae 
employment of the plaintiff by the defendant. On the one 

hand, it has been shown that in 1838, plaintiff was employed "48 
by the defendant to superintend certain works undertaken by 
the said defendant; that in his said capacity, he was charged 
to hire the necessary hands, to discharge them and settle with 
them. On the other hand, the defendant alleges in his answer, 
that, at the same time, he paid for boarding and for clothing on , 

plaintiff’s account, that said plaintiff sold timber belonging to PRs de. 
defendant and retained the proceeds, and that certain sums of mand cst 


grows out of the 


money which were handed to him to pay hands employed by sme Be 


defendant, were not accounted for, &c. From these facts and principal ~ 
e . sued on, even 
pleadings, we are constrained to come to the conclusion that it be not liqui- 


the two demands are closely connected with each other, that pepe the ga 
they ought to be tried together ; and that the evidence offered per pte -— 
by the defendant to substantiate his reconventional plea, ought 


not to have been rejected. 





According to the jurisprudence of this court, it is not neces- 
sary that a demand set up by way of reconvengion, should al- 
ways be liquidated; in the case of Agraisse vs. Guedron, 2 
Martin, N. S., 73, founded upon the doctrine recognized in 
that of Evans vs. Gray, 12 Martin, 475, this court said: “ if 
the plaintiff sues for a sum of money when, at the same time, 
he is indebted to the defendant in an amount, which though not 
liquidated, is yet as large as that demanded ; in equity and in 
justice he ought not to recover.” The object of the rule is to 
diminish litigation, and to bring the contest between the parties 
to a speedy termination; and it matters not whether the de- 
mand against which the reconvention is opposed, be liquidated ——— = 
or not, provided the reconventional one is connected with the mand against 


which the recon- 


original demand. The same doctrine was again sanctioned by vention is op- 

be liqui- 
this court in the case of Montgomery vs. Russell, % Martin, dated or not, 
N. S., 288, in which'it was held that although an unliquidated ronenioal ae 
demand cannot be pleaded in compensation, yet it may be so ¥.., oe 
in reconvention. In this case, however, the two demands are nal demand. 


na ‘ 
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Essrzrw Dis. of equal dignity, and a fortiori should they be tried in the 


* same suit. 


a co. It is therefore ordered, adjudged and decreed that the judg- 
ockaN Ins. co. ment of the District Court be annulled, avoided and reversed; 





that the reconventional demand set up by the defendant, be re- 
instated, and that this case be remanded for a new trial; the 
plaintiff and appellee paying costs in this court. 


———— 


COGSWELL & CO. vs. OCEAN INSURANCE COMPANY. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The insurers are liable for damages done to zinc, occasioned by the salt water 
getting to and corroding it on the voyage. 


This is an ation on a policy of insurance in which the plain- 
tiffs claim $859 67, for damage done to 14 hogsheads of zinc 
on their passage from New York to New Orleans. The zinc 
was much corroded and rusted on its arrival, evidently occa- 
sioned by salt water on the voyage. 

The defendants insisted they were not liable and set up se- 
veral matters in defence which are fully noticed in the opinion 
of this court. ' ; 

There was judgment for the plaintiffs and the defendants ap- 
pealed. 


Clark, for the plaintiffs and appellees. 
F. B. Conrad, for the appellants. 


Garland, J. delivered the opinion of the court. 


This action is on a policy of insurance on 14 hogsheads of 
zinc shipped on the Sylvanus Jenkins from New York to 
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New Orleans, which the plaintiffs alleged was damaged by nen on 
salt water. They claim $859 67, with interest. — ee 
The defendants plead the general issue; and further that °°°*¥=™ & co. 
the zinc was shipped on board of a vessel that drew so much °CE4™ Ins co. 
water she could not enter the mouth of the Mississippi, in con- 
sequence of which she grounded; a portion of the cargo was 
discharged into a steam tow boat, of which these fourteen hogs- 
heads of zinc was a part. They say if any damage was suf- 
fered, it was because of this discharging of the vessel and that 
there should be a general average. There was judgment 
for the plaintiffs and the defendants appealed. 
The defendants’ counsel has urged us to decide upon a bill 
of exception he took to the admission of the depositions of the 
captain and mate of the vessel, on the ground that he had not 
reasonable notice of the time and place of taking the testimony. 
We incline to the opinion that the evidence of notice was not - 
sufficient, but it is a matter of no consequence, as we think 
there is evidence enough to sustain the judgment without these 
depositions. 
It is satisfactorily proved that the zinc was shipped from New 
York in good order, and when it arrived in New Orleans it 
was damaged by salt water, much rusted and corroded. No- 
thing but salt water will make itcorrode. There is no evidence 
the ship drew too much water to enter the river at usual tides a 
but the fact that she grounded and had to take out part of her magdone tozine 
joned by 
cargo. Vessel often get aground at the mouth of the Mis- the salt water 
sissippi that do not draw too much water to get over the bar. = Poise 
That the zinc was corroded by salt water raises a strong pre- ‘8 Y°7*8* 
sumption it was damaged at sea. If the Insurance Company 
had wished it, they could have had the captain and officers of 
the tow boat examined to show the damage was done aboard 
of it. They have not endeavored to obtain the evidence to 
make out the defence. 
The judgment of the Commercial Court is therefore affirm- 
ed with costs. 





























































CASES IN THE, SUPREME COURT 


Eastern. Dis, BIERNACKI vs. MEXIA. 
April, 1841. 
BIERNACKI 

hy Us. 

MEXIA. 


APPEAL FROM THB PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


A party setting up an unliquidated demand in compensation and reconvention of 
-a suit.on a promissory note, must bring himself strictly within the rules, and 
be ready with his evidence at the time fixed for trial. 


This is an action by Madame Adele Baird, wife of C. Bier- 
nacki, on a promissory note signed by Madame Charlotte 
Mexia, widow of the late General Mexia, and payable to the 
order of the plaintiff the 24th October, 1840, for $300. 

The defendant admitted her signature, but pleaded an ac- 
count for goods sold and delivered to the plaintiff amounting 
to $500, in compensation and reconvention. 


The cause came on for trial the 18th January, 1841, when 
’ the defendant’s counsel moved for a continuance on the ground 
2 that he had on the 13th applied for a commission to take the 
testimony of a witness in Mexico, &c.: various circumstances 
are stated in the counsel’s affidavit and grounds for the con- 
tinuance, why this testimony was nothad or applied for sooner. 
The application was overruled and the party ruled to trial. 
He excepted to the decision of the court. 


There was judgment for the plaintiff and rejecting the re- 
conventional demand. The defendant appealed. 


Snecma 


S. L. Johnson, for the plaintiff. 


' Soulé, for the appellant. 


Morphy, J. delivered the opinion of the court. 


This action is brought by the payee of a promissory note 
against the maker. ‘The answer admits the defendant’s signa- 
ture, but sets up a claim in reconvention for a larger sum than 
the amount of the note, and demands judgment for the balance. 
There was below a non-suit as regards the plea in reconven- 
tion, and judgment in favor of plaintiff on the principal +. 
mand. The defendant appealed. 
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The only point presented for decision in this case is whether nar ee 


the judge properly ruled defendant to trial. Her counsel 
moved for a continuance and showed for cause that shortly be- 
fore the trial came on he had made an affidavit of the material- 
ity of a witness in Mexico, for the purpose of obtaining a com- 
mission. It does not appear that the commission applied for 
was taken out, interrogotaries served on the plaintiff, or any 


other step taken other than the making of this affidavit. The : 


judge was of opinion that it was insufficient because it did not 
show that the witness, whose testimony was sworn to be ma- 
terial, had departed from this city before the institution of the 
suit; and that due diligence had been used to obtain the testi- 
mony. We but seldom interfere with the decisions below on 
questions of this sort; the courts of the first instance have 
better opportunities than we can have of deciding them cor- 
rectly ; and although we cannot perceive evidence of any abso- 
lute want of diligence on the part of defendant, yet-when an 
unliquidated demand, in support of which evidence must be 
procured abroad, is set up in opposition to a claim on a note of 
hand, the party praying for a continuance must bring himself 
strictly within the rules of law and the regulations of the 
courts. The appellee has prayed for damages; we think that 
none should be awarded in this case. The record has been 
filed in this court on the 25th of last month; if delay was the 
only object of the appellant, as is contended, she has been un- 
successful in obtaining it, and we can allow only such damages 
as may be equivalent to the loss sustained in consequence of 
such delay. 

The judgment of the Parish Court is therefore affirmed with 
costs. 


BIERNACKI 
v8. 
MEXIA. 
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CASES IN THE SUPREME COURT 
TAYLOR vs. CHASE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In an action of damages for the non-compliance of the lessor with his contract 
of lease, the plaintiff must prove that he had put the defendant in default, in 
one of the modes pointed out by article 1905 of the La. Code, before he can 
recover. 

Where the lessor repairs to and takes possession of the premises in an unfinished 
state, and does not at the time notify the lessor that he would be held res- 
ponsible for the delay in finishing them, he cannot recover damages sustained 
by their non-completion. 


The fact of the lessee taking possession of the leased premises, does not entitle 
him to damages sustained -by their unfinished state; as it does not amount to 
a putting in default according to law. 


This is an action to recover damages for failing to finish and 
complete a large Hotel in Pensacola, by the time agreed on in 
a contract of lease of the premises from the defendant to the 
plaintiff. 

The plaintiff alleges that he leased of the defendant the 
large Hotel in Pensacola, by public act before H. B. Cenas, 
for two years, commencing the first of May 1837. That the 
defendant was bound to have said Hotel fitted up and put in 
complete order for his reception on the day of the commence- 
ment of the lease; having also acknowledged the receipt of 
one month’s rent in advance. The plaintiff further alleges 
that relying on the faithful performance of the defendant of his 
part of the contract, he repaired thither on the day agreed 
on, with his train of servants, assistants, &c., together with 
his furniture, provisions, supplies, &c., suitable for keeping a 
large Hotel, as watering place and general resort of travellers 
and others, during the warm season, &c.; but that on his arri- 
val, to his great disappointment he found that the Hotel 


was in a very unfinished and incomplete state both as to the 


principal and appurtenant buildings, and the whole establish- 
ment entirely unsuited and unprepared for present occupation ; 
that in consequence of such default he was unable to receive 
guests or boarders until the 15th July following, whereby he 
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sustained heavy losses, &c. to wit: $9000, for which he claims Masrenw Dis; 


judgment as damages :—The defendant pleaded a general de- 
nial; and averred that he rented said Hotel to the plaintiff to 
begin the first of May, 1837; and he was to take it in the 
state of forwardness it was in on that day, well knowing its con- 
dition; that it was substantially finished but the plaintiff 
required many alterations which were made at his request, 
and were the sole cause of the delay of which he complains. 
He denies that the plaintiff sustained ariy loss by his guests or 
boarders quitting or not coming as he expected; but expressly 
charges that the plaintiff made large profits, to wit: the sum 
of $10,000 nett profits the first year. He also denies that the 
plaintiff paid any rents, &c. 

Upon these pleadings and issues the cause was tried before 
the court and a jury. 


On the trial the defendant urged that the plaintiff could not 
maintain his action as he had not put him in default. 


Evidence was taken to prove the allegations in the petition, 
all of which was submitted to the jury, under instructions from 
the court; one of which was that they must be satisfied from 
the evidence that the defendant was put in mora before a re- 
covery could be had. 

Upon the whole case there was a verdict and judgment for 
the plaintiff in the sum of $4700; from judgment rendered 
thereon, after endeavoring to obtain a new trial, the defendant 
appealed. 


Tho. Slidell § Grymes, for the plaintiff, argued the case 
principally on the facts’ and evidence, and insisted that it 
turned mainly on the proof adduced which was sufficient to 
sustain the judgment. 


Preston, for the defendant and appellant, contended that 
the action could not be maintained because the defendant had 
never been put in default, as required by the 1905th article of 
the Louisiana Code. 

12 VOL. XVIII. 
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CASES IN THE SUPREME COURT 


Eisrzrs is. 2. The evidence he maintained did not authorize the heavy 





> es NM damages which had been awarded by the jury. 
TAYLOR 
ve, Bullard, J. delivered the opinion of the court. 
CHASE. 


This is an action to recover damages of the defendant 
resulting from the inexecution of a contract of lease. The 
object of the contract was a building in Pensacola intended to | 
be used as a Hotel, and the lease which was for two years 
was to commence on the first of May, 1837. The plaintiff 
alleges that about that period he proceeded at great expense 
with his establishment, consisting of domestics, assistants, 
furniture and provisions to Pensacola,. to take possession and 
open the public house, but found on his arrival that the said 
Hotel was still in a very unfinished state, and that the whole 
establishment was wholly unsuited and unprepared for present 
occupation, and that in consequence of such default the peti- 
tioner was unable to receive guests or boarders until the 15th 
of July, whereby a heavy loss of profits was incurred, and 
that moreover he sustained losses from the exposure of his 
furniture and depredations committed upon his provisions. 
He estimates his damages at nine thousand dollars. It ap- 

pears that the plaintiff took possession of the building in its 
unfinished state at the time contemplated by the lease, but that 
it was not completed until about the middle of July. 

The Jury found a verdict for the plaintiff and assessed his 
damages at $4700, and the defendant appealed. 

In an action Among other grounds urged by the appellant for a reversal 
of damages for j A : ~— F 
the non-compli- of the judgment is this, that it is neither alleged nor proved 
Og his that the defendant had been put legally in default before the 
bee, de shite f institution of the present suit, and consequently the plaintiff 
Sat he hed poe cannot recover damages. The jury was instructed that in 
the defendant in order to recover in this action it was necessary for the plaintiff 
awe re to prove, that he had put the defendant in default in one of 
— jax, the modes pointed out in article 1905 of the Civil Code, and 
the La. Code, that they were to decide from the evidence, whether the de- 


before he can ' y ene ee ; 
recover. fendant was put in default previous to the institution of tlie 
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action. This instruction was clearly correct so far as it relates Easrean pie ag 4 
to the necessity of putting the defendant in mord, and ak ——-______ > 
‘ though the question what constitutes such putting in default is  *47¥0® 
one of law, yet the sufficiency of the proof was properly left  °#As# 


to the jury. But we are called upon to pronounce upon the 





Ps. 
- ae 


sufficiency of such proof. The jury appears to have been 
satisfied of the fact, having found a verdict for the plaintiff. 
Ever since the decision of the case of Fenwick vs. Erwin, (6 
Martin, N. S. 229,) it has been uniformly ruled by this court 
that damages cannot be recovered for the violation of a con- 
tract without proof of a previous putting in default. In the 
present case it only remains to inquire what would constitute 
such previous demand and whether it has been proved. 

| It is clear that the defendant was not in default either by the 
terms of the contract itself nor by operation of law; and our 
only inquiry is, what act of the plaintiff has been shown 
which according to a just interpretation of the 2d clause of ar- 
ticle 1905 of the Code has constituted the defendant in mora, 


: ‘ Where the 
and authorizes the recovery of damages. peg repairs 
Pie a 
, Le A putting in default by the act of the party is clearly de- me of Pihe 

t mises in an 


fined by the Code.—It is when the party claiming the perfor- } Ui yfniched atti 
mance of a contract demands of the other party to carry it into = = notify 
effect which demand may be made either by commencing suit, _ — “— a 
to enforce the principle obligation, as we understand it, by a oe bg oes 
demand in writing, by a protest by a notary public or a verbal finishing them, 


requisition in presence of two witnesses. In the case before ae as 


us:the lessee repaired to the place and took possession of the brag y 
- avg ‘ : eir non-com- 
house in its unfinished state-——The lessor was not even noti- pletion. 
fied that he would be héld responsible for the delay in finishing PR aay 


] 
j 
e 
t the house, nothing was done to quicken his proceedings, or ing Pigg coir 
n 
ff 








hasten the completion of the work. That the plaintiff was re: to 
en m 
not obliged to take possession of the Hotel in its untinished to damages sus- 


if ) state, is clear; but having done so he was bound to require of ee or 
d 1 the lessor the completion of the work before he could recover cori va aes 
- 3 damages for his neglect todo so. The fact that the plaintiff ns | ting : eda an 


repaired to the spot with his train of assistants and domestics o 
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Eastern Dis, does not amount in our opinion to a putting in default accord- 





April, 1841. 


MITAINE 
vs. 


FERGUSON. 


ing to the principles of the code. * 
This view of the case renders it unnecessary to examine 
other questions which arose in the progress of the trial. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be reversed, the verdict set aside, 
and that the suit be dismissed with costs in both courts. 


MITAINE vs. FERGUSON, 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY 


OF NEW ORLEANS. 


The endorser of a note when sued by the endorsee or holder, has no right to 
inquire whether the plaintiff, in whom the legal title appears, was the agent 
or real owner, unles by a fictitious assignment he is about to be deprived of 
his defence against the true owner. 


This is an action by the holder against the payee and endor- 
ser of a promissory note, subscribed by one B. F. Chapman, 
and paraphed ne varietur, with a mortgage on a slave named 
Easter, to secure payment; who was sequestered in this suit. 

The defendant admitted his endorsement, but denied his 
liability to the plaintiff. He specially denied that the plaintiff 
was the bona fide holder of the note. 

At the trial, one of the deputy clerks was called as a witness 
for the defendant, who stated that a man calling himself Jean 
Baptiste Mitaine came that morning, and told him “that the 
first suit set for trial was under his name, but he had nothing 
to do with it; and that the endorser had paid him.” 


The plaintiff produced the act of sale, identifying the note 


with the act and mortgage on the slave Easter. The cause’ 
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was submitted to a jury onthe pleadings, and this evidence, Rasresw: Dis. ; 


who returned a verdict forthe defendant. The plaintiff made prt 
an unavailing effort to obtain a new trial and appealed. — 
Roselius, for the plaintiff and appellant. ee 
Grivot, contra. . 
Simon, J. delivered the opinion of the court. J, . 
This suit is brought by the endorsee of a promissory note : 4 


of hand against the first endorser thereof. The defendant ad- 
mitted his endorsement, pleaded the general issue and denied 
specially that the plaintiff wasthe legal and bona fide holder of «| 
the note sued on. The case was tried by a jury who found a 
verdict in favor of the defendant, and the plaintiff appealed. 

The evidence shows that the note was given in consideration 
of a part of the price of a female slave, and that the same 
was endorsed by the defendant at the time of the purchase 
thereof by one Chapman from one Platet, by whose endorse- 
ment, said note, paraphed Ne Varietur, was transferred to the 
plaintiff. Proof has also been adduced that due notice of the 
dishonor of the note was given to the endorser, and that.the 
plaintiff’s name was on the back of said note at the time of its 
protest. 

During the progress of the suit, plaintiff amended his peti- 
tion and issued a writ of sequestration, by virtue of which, the 
slave having been found in the defendant’s possession, was 
taken by the sheriff in his custody ; and after the return of the 
writ, defendant was allowed to bond the property as his own. 

On the trial of the cause, defendant introduced a witness 
who testified that ‘a man calling himself Jeam Baptiste Mi- 
taine came to him this morning, and told him that the first suit 
set for trial to day was under his name, but that he had noth- 
ing to do with it, and that the endorser had paid him.” No 
plea of payment however is set up in the defendant’s answer, 
who, on the contrary, limits his defence to the plea that the 
plaintiff is not the bona fide holder of the note. 


a 
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“Eastern Drs. We are at a loss to conceive on what grounds the jury may 








April, 1841. have based their verdict :—It is perfectly clear that the defen- 
— dant had no right to inquire whether the plaintiff, in whom the 





1S. 
rencusox. legal title to the note sued ony appeared to be vested, was 





the agent or the real owner of it, unless, by a fictitious as- 





q . The endorser 
= Caco signment, it was attempted {0 deprive him of substantial 
dorsee or = grounds of defence which he thay have had against the trie 
der has no ri 

to “es owner; nothing however is get up in the answer which has 


nine “e any tendency to show that fhe defendant has any equitable 


whom the nas . 
ir” ‘wpeaee, defence to oppose to the payment of the note, and it is cer 


was the agent tainly immaterial to him whether the plaintiff recovers for his 
or real owner 
unless by a fic- individual benefit or as the agent of another; as the judgment 


a, here will have the effect of Res Judicata against any one who 
or oo might hereafter claim an interest in the note. 3 Martin N. 8. 
defence against 29], 392.—5 La. Rep. 48. 
the true owner. ; 

It is however contended that there is proof that the amount 


sued for has, from the declarations of the plaintiff, been paid 
































to him by the endorser :—The evidence of this fact appears to 
us to be very loose and indefinite; the endorser alluded to 
cannot be the defendant who, as we have already said, has not 
set up any plea of payment; and it is difficult to believe that 
if he had really discharged the obligation, he would not have 
availed himself of this defence, instead of relying solely upon 
an exception which seems inconsistent with his actual pre- 
tensions; indeed, the allegation that the plaintiff is not the 
true owner of the note, takes away any idea that the defendant 
would ever have paid him its amount. The vague declarations 
of the plaintiff that he had nothing to do with the note and 
that the endorser had paid him, cannot be construed in any 
other manner but as meaning that he was acting as the agent 
of his previous endorser (Platet) by whom he had been paid ; 
- and if so, the defendant, who, in the absence of any valid 
defence, must pay it to the apparent legal holder, has nothing 
to do with this matter.—We think that the verdict of the jury 
is manifestly erroneous, and our judgment must be ip favor 


of the plaintiff. 
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‘It is therefore orde “an ad djvdgea and decreed. that the Eastern sale 
judgment of the Parish @ ut, be annulled, avoided and re- ~"""? 

















5 versed, and proceeding to 4 der such judgment as, in our oe aRD’s 
| opinion, ought to have been i ndered in the lower court; it is vs. 

i} :. ; Poe GOLDENBow. 
7 ordered, adjudged and decreed that the plaintiff do recover of 





the defendant the sum of five hundred and ninety-five dollars, 
, with five per cent. interest 


and four dollars costs of protest 
per annum on the said sum from the 14th of February, 1838, 
until paid; with costs in te And it is further or- 
dered, adjudged and decreed that the female slave Easter, 
specially mortgaged to secure the plaintiff’s demand, and 
heretofore sequestered in this suit, be seized and sold to satisfy 
the present judgment in principal, interest and costs. 































BERNARD’S HEIRS vs. GOLDENBOW. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL pisrRicr. | 


A substitution of heirs to take effect at the death of the gravatus, or at any un- 
certain time is to be considered conditional, and can only take effect on the hap- 
pening of the event on which the condition depends, 

Where the husband and wife institute the survivor of them sole heir, with condi- 
tion and substitution that at the death of the survivor, their property then exist- 
ing shall go to each of their heirs in certain proportions, it does not inhibit 

- the survivor, while living, from alienating the property. 


This is a petitory action by the heirs of André Bernard to 
recover from the defendant a lot of ground in Chartres street, 
New Orleans. The plaintiffs claim as heirs of their ancestor, 
who, they allege, died in possession and as owner of this pro- 
perty, it 1790. 

The defendant denied that the plaintiffs had any right or title 
to the property claimed and could not maintain their action ; 
that he and those under whom he claims have been in the 
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" “Basren® Dis, peaceable and uninterrupted possession of this property undera 
: April, 1841. , 


valid title for upwards of thirty-one years; and that it was sold 
by the widow Bernard in November, 1815, when he became 
the purchaser. He pleads every prescription applicable and 
that he owns and possesses by a good and valid title and prays 
that the suit be dismissed. 

The plaintiffs claim as heirsof André Bernard, and the pro- 
perty was alienated and sold by his widow, as his survivor, 
under their joint will, instituting the survivor sole heir of the 
other, of all their property; and any existing at the death of 
the survivor to descend to their heirs in certain proportions. 
See the case of these same plaintiff’s against P. Soulé, report- 
ed at page 2lof this volume. 

There was a judgment for the defendant and the plaintiffs ap- 
pealed. 


Conrad & Denis, for the “plaintiffs and: appellants con- 
tended : 

1. That the will of André Bernard contains a substitution in 
their favor, and that the defendant is without title except for one 
third of the property in dispute. 

2. That even supposing that the clause in the will of André 
Bernard in their favor did not amount to a substitution, the 
wife had only a life estate in a portion of the property and 


‘could not transfer a title to any greater portion, and that the 


plaintiffs, being the legal heirs of André Bernard, are entitled 
to the residue. 


Roselius, for the defendant and appellee. 
Morphy, J. delivered the opinion of the court. 


This case cannot be distinguished from that of the same 
plaintiffs against P. Soulé, decided afew days since (ante 21). 
The facts are the same, and it must be governed by the same 
principles and reasoning. As a petition for a re-hearing has 
since been filed, it is proper to remark that the main ground 
upon which that suit was determined was the construction we 
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thought proper to give to the will of A. Bernard, which in our Rearraag yi ll 
opinion contained a substitution de eo quod supererit. The 
other point that the substitution had failed by the death of the ——— 
substituted heirs was merely stated as an additional ground, Pi. 82 
and reference was made to some French authorities; as the 
will then under consideration was made under the laws ‘of 
Spain, we would have consulted the Spanish commentators 
on the subject in preference to the French, had any been at 
hand. It was not believed there could be much variance of 
opinion between them on the subject of substitutions, which it 
is well known descended into the French and Spanish jurispru- 
dence from the same source, the Roman law: On examining 
Gomez, to whom we have been referred, we find that he dis- 
tinguishes the case where a substitution is made purely and 
simply, and that in which it is made under dcondition. Inthe 
first case, the substituted heir transmits his rights to his de- 
scendants if he dies before restitution is made to him. In the 
A substitution 
second case, the right is not transmitted, and he adds that a of heirs to take 


effect at 
substitution to take effect at the death of the gravatus, or at duh ina Pons 


any other uncertain time, is to be considered as conditional, ac- °a/us, or at any 


cording to the legal axiom, dies incertus pro conditione habitur, 9 be considered 
conditional, and 

Of the latter kind was the substitution in the present case ; Go- can Rie “take 
ec! on ie 

mez, varie resolutiones, chap. 5, No. 9. From this passage happening of the 


it would seem that Gomez does not hold, as is supposed, Q the , pede 
doctrine absolutely adverse to that telied on and in sipport of “Pe 
which several French authors were quoted by this court. 

As to the construction to be given to the will of André Ber- 
nard, we have again attentively corisidered that instrument, 
and can come to no other conclusion than that we have ex- 
pressed. It is true that there are two separate clauses in it, one 
in favor of the substituted heirs of the wife, the other in favor 
of those of the husband ; although by the place they occupy 
in the will, these clauses cannot be said to be members of the 
same sentence, they can, in our opinion, be viewed only as 
parts of the same disposition, and according to every rule of 
construction must be explained by each other. These'testators 
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“Dis. Were making a joint and mutual will; it was uncertain which 


of the two would survive the other; they declare that the sur- 
BERNARD’S 


vivor shall be the sole and universal heir of the other; they 
then provide that at the death of the survivor there are to be 
two sets of heirs, who are to take in different proportions ; those 
of the wife one-third of the estate, and those of the husband 
two-thirds ; but a doubt arises as to what property it was in- 
tended should be thus partaken. Surely the two clauses must 
be brought together and if one of them contains expressions 
showing unequivocally the intention of the testators, they must 
of necessity apply to the other clause which treats of the same 
subject, to wit: the property to be divided among the substi- 
tuted heirs in the stated proportions. If these expressions 
were left out of view in the consideration of the latter clause, 
it would lead to the anomalous and absurd consequence that 
the will would have given to the survivor the right to alienate 
as regards one set of heirs, and denied her such a right as re- 
gards the other set of heirs, for the same property. 

We have been referred to a case reported in 8 La. Rep., 
233, in which it is said that this will was annulled at the suit 
of the heirs of the widow Bernard, as containing a prohibited 
substitution ; that is: one which prevented the alienation of the 
property. It is doubtful whether that case should be of any 
authority whatever in this, or even should be binding on the 
rights of the parties to it. The suit was brought against an 
attorney for absent heirs; no enquiry was made into the nature 
of the substitution ; both parties admitting that it was one pro- 
hibited by the laws in force at the death of the wife in 1834. 
The opinion of the court was asked on a different point, but 
this they refused to do; they said, ‘‘ as both the appellant and 
appellees admit the disposition of the property by the will is a 
substitution which is now forbidden by law and ceased to be 
legal in this country on the adoption of the Civil Code in 1808, 
it follows that the Court of Probates decided correctly in an- 
nulling and setting aside the will on the ground that it contain- 
ed a substitution.’’ As was intimated in the opinion delivered 
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a few days since, we might have decided that case om the ; 
ground assumed in the decision just quoted; but-as André dont ie 
) Bernard died in 1790, and some doubts were entertained whe- he 
ther even a gradual substitution contained in his will would not rowata. 
be valid notwithstanding the subsequent change of legislation where the hus- 
on the subject, it was thought more advisable to examine the per ys “ 
nature and extent of the disposition under which the plaintiffs prong? te — a 
claimed. This enquiry has brought us to the conclusion that condition’ and 
widow Bernard, as sole and universal heir had the power to atthe deal pty | 
alienate the property bequeathed to her; and the legacy to the } thee pac 
substituted heirs was of the property of the testators, such as “en, existing, 


it should be found i in the hands of the survivor at the time of of of thr hers in 





"ICH. LAW ‘BRAY 


her death. ton, it hates 
. 
the 
It is therefore ordered that the judgment of the District viver, ooh 
Court be affirmed with cost. pr the pro- 
perty. 
L! ’ 
panera eR erin 
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DWYER vs. POWELL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANG, 


An agent who speculates on the purchase made for his principal, by manage- 
ment to get thearticle cheap and charges the market price, is not acting in good 
faith. 

‘The practice of agents charging their principals more than they pay for an arti- 
ele purchased by them, is illegal and should be discountenanced. 


‘ 


This is an action to recover a large sum of money as dama- 
ges occasioned by the defendant’s misconduct and bad faith, 
while acting as agent of the plaintiff in the purchase of a 
quantity of tobacco. 


The plaintiff alleges that he advanced money to the defen- 
dant to purchase for him and ship to his order at La Bacca, in 
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Bistemw Dis. Mexico, a quantity of tobacco in bales. That he purchased 
Be ta Meno and shipped 1000 bales, invoiced at $4 per bale, with the ex- 
my ~—-spenses amounting to $4400, for which he reimbursed himself 
- POWELL. ut of the funds advanced to him; and shipped it in his own 
schooner at 25 per cent. higher freight than usual. That the 
tobacco was damaged, unmerchantable and wholly unsuitable 
to the market, by which he lost $20 per bale. He prays judg- 


ment for $10,000 in damages. 





The defendant denied generally the plaintiff’s allegations 
and especially all fraud and bad faith; admitted the purchase 
of the tobacco and shipment in his own vesselgand did so as 
agent, in pursuance of his orders: that he acted as agent and 
in good faith, and if the plaintiff has suffered any loss he is not 
responsible. He admits he did not give $4 per bale as charged, 
but by good management he got the tobacco for $3; and it 
was customary to charge the market price; if the court think 
proper, however, one dollar may be deducted ; that he pur- 
chased the schooner expressly as there was no vessel to be 
chartered; and shipped a larger quantity of tobacco, as the 
plaintiff stated he was determined to engross the whole trade. 
The defendant expressly avers that so far from owing the plain- 
tiff, the latter is indebted to him in the sum of $2929 24, for 
freight, charges, insurance, commissions, &c., &c., according 
to an account annexed, and for which he prays judgment in 
reconvention. 


On these pleadings and issues, and the mass of evidence ad- | 
duced by the parties, the cause was submitted to a jury, who i he 





returned the following verdict : 


‘We, the jury, find a verdict for the plaintiff, Dwyer, in 
‘the principal cause, for $3770, which includes damages.” 





A strenuous effort was made to obtain a new trial, and over: 
ruled. There was judgment confirming the verdict from which 
the plaintiff appealed. 


Strawbridge, for the plaintiff. 
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OF THE STATE OF LOUISIANA. 
C. M. Jones, for the appellant. 


Garland, J. delivered the opinion of the court. 


The plaintiff alleges he employed the defendant to purchase 
for him a quantity of tobacco in bales, to be shipped to La 
Bacca. That he purchased one thousand bales, for which he 
charged him four dollars per bale, while he had only paid 
three dollars for it, that he charged four hundred dollars for 
commissions and expenses, and that the tobacco on its arrival 
at the place of destination was found to be entirely worth- 
less. 
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DWYER 
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POWELL, 


The defendant admits he was employed as agent of the 


plaintiff, purchased the tobacco for him in good faith and there- 
fore not liable. He further admits he did charge the plaintiff 
one dollar per bale more than he paid for it, but says it is the 
custom of agents in New Orleans to charge the market price 
for whatever they purchase, although they do not pay so much 
themselves. He says he got the tobacco at three dollars per 
bale by good management and thinks he ought to have the 
benefit of it, but if the court should be of opinion that it is not 
correct, he is willing the extra dollar per bale should be dis- 
allowed. He further avers that although the tobacco was not 
of the best quality, it was good for the price ; that the plaintiff 
refused to receive it, in consequence of expected hostilities be- 
tween Mexico and Texas, which would prevent him from smug- 
gling it into the territories of the former nation. He also sets 
up a demand in reconvention for freight, insurance and other 
charges. 

The case was submitted to a jury, who, after an examina- 
tion of a number of witnesses, found a verdict for the plaintiff 
for $3770, for which judgment was rendered and defendant 


appealed. 


An agent who 


speculates in the 


or his principal 


b 


y Management 
The case is one of fact entirely. We think the evidence to get _ the 


cheap 


shows the tobacco was worthless or nearly so. We also think and chargps the 


et price is 


that an agent acting in the manner the defendant has, is not not aeting in 
in good faith. We cannot give our assent to the alleged cus- 8° mith. 
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Kasrenw Dis. tom in "this city of agents charging their principals more than 
poe they pay for articles purchased for them, and adjudge it unlaw- 
matraupox ful and dishonest although the agent may effect his bargains by 
a good management. 

The jury seem to have understood the case, and we see no 
The practice 500d reason to disturb their verdict. 








of agents charg- 
“= ir prinei- ‘The plaintiff has pressed us to allow him ten per cent. da: 
pwd a wha mages for a frivolous appeal. If he had come before us asa 


ed a4 _ _ fair merchant, we should have listened to him with more favor, 


illega 
shee be dis- but as it is not denied his object in purchasing the tobacco was 


countenaneed. +4 violate the revenue laws of another nation, we do not think 
he ought to be much favored. 
The judgment of the Commercial Court is therefore affirm- 
ed with costs. 











MILLAUDON ET AL. vs. M’DONOUGH. 
‘ APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In an action for slander of title, when the defendant reconvenes and sets up title, 
it becomes essentially a petitory action, and the burden of proof of title rests 
on the defendant. 

k Af a ‘ The last warrantor is the real defendant in a suit against his vendees, not only 
—-.* against the party who cites him, but more particularly against the original 





actor. 
Copies of Township Maps are not admissible in evidence when better evidence 


can be procured. 
So copies from public documents must be certified by the proper officer, who is 
*. the keeper of the original. The surveyor general and not the register, has 
authority to certify township maps to make them legal evidence. 
The court will look beyond the confirmation of a claim by the land commis- 
sioners or congress, emanating from the former governments of Louisiana, in 
order to ascertain the extent and boundaries of the land claimed. y 
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When the expression in a grant or title only conveys a certain front and depth —_ Drs. 
the grantee or purchaser cannot claim by diverging lines to the rear, and April, 1841. 


: * . ————= = 
thereby obtain more than the superficies contained in a parallelogram, uTEZAUnes 


ET AL, 
This is an action of jactitation or slander of title, instituted ve. 


by L. Millaudon, John Slidell, J. Kohn in his own right and as en 
syndic of the creditors of H. G. Schmidt, and F. Frey, against . 
John M‘Donough. The plaintiffs allege that on the 17th May, 

1836, they purchased, in conjunction with C. F. Zimpel and 

H. T. Williams, from A. F. Rightor, a tract of land, forming 

a part of what is generally termed the Houmas Grant, situated 

in the rear of three plantations in the parish of Ascension, on 

the left bank of the Mississippi river, owned by Douredon 

Bringier, Frangois Laville, and the heirs of Wade Hampton, 

beginning at the distance of 80 arpents from the tiver, and 
containing 90,413 superficial arpents ; the lines of which,tract 

run from the rear of the said plantations to the Lake Mau- 

repas. 

The plaintiffs further allege that John M‘Donough of New 
Orleans, publicly asserts that he is the true owner and proprie- 
tor of said land, or of a large portion of it; that he has been 
amicably requested to desist from slandering their title ; or if 
he has any himself, to institute suit aad establish his title ; but 
that he declines and refuses to do either; wherefore in conse- 
quence of his unjust and illegal conduct they have been de- 
prived of many advantageous offers to effect profitable sales. 
They allege that they are the true and lawful owners of said 
tract of land ; and that they and those under whom they claim 
have been in possession of the same ever since the 21st June, 
1777 ; and that M‘Donough has no title. They pray that he 
be cited and required to set forth his titles such as they are, 
and if he fails, that they be forever quieted in their title and 
possession, and have judgment for $50,000 damages. They 
annex to their petition the act of sale from Rightor to them. 

M‘Donough joined issue ; pleaded a general denial, and set 
up title to the land in question. He reconvenes; alleges that 
the plaintiffs have no title, and prays that they be cited to an- 
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Easrenw Drs. Swer his claim in reconvention, and be compel.ed to adduce 
_ April, V84l. 


MILLAUDON 
ET AL. 
vs. 
M‘*DONOUGH. 


CASES IN THE SUPREME COURT 


and exhibit their titles; and that he have judgment decreeing 
him to be the lawful owner, and quieting him in the possession 
of said land. 

The plaintiffs responded to this reconventional demand, 
averring that M‘Donough had no title to this land, but that 
they have as bonu fide purchasers from A. F. Rightor, whom 
they call in warranty and require to defend the original titles 
thereto. 

- Rightor appeared, atid denied that he was responsible in 
warranty ; that he had exhibited the original titles, with which 
his vendees, the plaintiffs, were well acquainted, and that they 
had a perfect knowledge of the pretended claim of M‘Do- 
nough. He avers that he was the only true and lawful owner 
at the time he sold this land, and that M‘Donough has no title 
whatever to the pfemises in contest ; but is now bound to sue 
and establish his pretended claim or abandon it. 

Upon these pleadings and issues the cause was tried before 
the court. 

The first question raised is, on whom lies the bufden of proof 
or who holds the affirmative? It was ruled to lie on M‘Do- 
hough. Holding the affmative, he produced as the founda- 
tion of his claim, a French grant to one Pierte Joseph Delille 
Duparc, dated April 3d, 1769, giving natural boundaries ; 
having 30 arpents front on the Mississippi, with the depth be- 
tween it and Lake Maurepas; embracing land where formerly 
existed two indian villages of the Collapissa Indians, situated 
about 16 leagues above the city, measuring from the plantation 
of Allemand to that of Joseph Lacomb, a mulatto man. This 
grant appears never to have been actially or definitively lo- 
cated. 

The defendant, M‘Donough offered a plan or plat of survey 
made by one F. V. Potier, purporting to be a plan extracted 
from minutes of his operations as surveyor, in 1806, 1808 and 
1812, showing the lines as represented by him of the eastern 
shofe of the Maryland Louisiana Compény, which M‘Do- 
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nough claims, and others marked out in three large divisions, 
covering the lands embraced by the villages of the Collapissa _“** 
Indians, the grant to Delille Duparc, &c. This plan or loca- 
tion fronts on the Mississippi river and extends back 18 miles 
to the river Amite, opening like a fan by diverging lines; 
and upon this plan, the defendant relies as a location of 
his title. It is made out and signed by Potier, styling 
himself a sworn surveyor, in 1812. The location relied on 
does not touch Lake Maurepas as required by the French grant 
to Duparc, and does not purport to be made by authority of the 
government or any officer thereof. 


From all the evidence adduced, the District Judge was of 
opinion that the defendant failed to make out title to the locus 
in quo. That the French grant under which he claimed, if valid 
and properly located by parallel lines would not touch or in- 
terfere with the lands claimed by the plaintiffs. There was 
judgment in their favor, quieting them in their possessidn 
against the pretensions set up by the defendant, and he ap- 
pealed. 


Preston & Ilsley, for plaintiffs, and Rightor, called in war- 
ranty 


Grymes & Strawbridge, for defendant. 


Garland, J. delivered the opinion of the court. 


The Plaintiffs allege that they with Henry T. Williams and 
Charles F. Zimpel, purchased a large tract of land of A. F. 
Rightor, being a portion of a claim or grant generally known 
as the Houmas, in the parish of Ascension.. They took posses- 
sion, with the intention of dividing it into smaller tracts and 
selling them at auction, to affect a partition; but were prevent- 
ed from doing so, by the acts and conduct of the defendant, who 
publicly declared that he was the owner of a large portion of 
the land, and slandered their title. They say they have re- 
quested him to desist his slanders or to bring suit to asg@rt his 
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Eastzrs Urs. title, which he declines. They pray that he be compelled to 
April, 18M. set forth his title, if he has any, and if he fail to do so, that 
wm tes they be quieted in their possession against his claims and pre- 
wt tensions, that he be enjoined to desist therefrom; and further, 

that they have judgment for fifty thousand dollars damages for 
the tortious acts of said defendant. 

The defendant pleads a general denial, then specially that 
the plaintiffs have no title; he further avers that he is the true 
and lawful owner of the land by good and sufficient titles, and 
concludes by a demand in reconvention, in which he prays the 
plaintiffs may be cited to answer; that they be compelled to 
produce and exhibit their titles; and that he be quieted and 
maintained in his possession of the land. 

The plaintiffs, for answer to this reconventional demand, 
plead the general issue, and called on A. F. Rightor, as their 
warrantor, to maintain and defend their title against that of 
M‘Donough. Rightor answers the call in warranty, by a plea 
of the general issue; secondly, that the plaintiffs are not en, 
titled to the remedies against him, which thay claim ; thirdly, 
that they had a perfect knowledge of the character and ex- 
tent of the defendant’s claim when they purchased, and there- 
fore have no right to call on him as warrantor. He further 
says the plaintiffs have a good and sufficient title; that M‘Do- 
nough has none at all; and if he has, he is bound to sue the 
plaintiffs to establish it or abandon his claim. He prays that 
M‘Donough be compelled to exhibit his title, that it be reject- 
ed, and he concurs in the prayers of the plaintiffs against him, 
(M‘Donough). 

It is further prayed that the cause be tried by a jury; but 
subsequently the parties agreed to submit the question of titles 
to the court, reserving the damages to a trial before the jury. 

The issues in this case are somewhat complicated, it has 
been argued at great length and with eminent ability. A va- 
riety of questions have been raised by bills of exceptions, 
which with the evidence, have swelled the record to a great 
size, and both plaintiffs and defendant evidently desire the court 
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the Code of Practice. But the defendant has gone further, 
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to go much farther into an investigation of, and decision upon, Easrean 
their respective titles, than is necessary for the settlement of the . — 
controversy between them. We think we can see difficulties er * 
enough, likely to arise out of both these claims, in which per- pide 
sons not now before us may be interested; we shall not anti- — ee 
cipate the points that may hereafter be made, and will now 





only decide what is indispensable to the adjustment of the dif- 
ficulty’ between the parties before us. 

The first question is upon which party lies the burden of 
proof, as to the title of the land. The defendant says it rests 
upon his adversaries and theirwarrantor. We think different- 
ly ; the reasons given by the District Judge in his judgment a 
have not been refuted, and are, in our opinion unanswerable. ae 
He says the demand of the plaintiffs in their original petition 
does not constitute a petitory action. It is destitute of the first 
requisite of that action; not being brought against a party al- 
leged to be in possession; C. P., art. 43. On the contrary the 
plaintiffs allege they are in possession and’ are disquieted and 
prevented from making a legitimate use and profit out of their — 
possession and title by the words and acts of the defendant, for a 
which cause they ask for damages; and that he be enjoined 
from setting up any claim for the future, unless he do it at 
once, either in the present action or by another suit. It is true, 
the defendant says he is in possession also, and had he rested 
his case upon that.allegation, it is possible the question would 
have been limited to that inquiry; according to article 49 of 


without excepting to the form of the action; he comes up to 

the mark, sets up title in himself and institutes a reconventional , 1,8", action 
demand, asking that the property be adjudged to him. This title, when the . 
reconventional or cross action, which is by the Code of Prac-convenes and ~ 
tice consolidated with the principal or original suit, is clearly oe : 
petitory ; and imposes on M‘Donough the obligation of ma- sso ver the 


: alias i - , of 
king. the proof requisite to sustain his demand. So fully does — oo gen 


this seem to have been understood by the parties originally that the defendant, 7” 
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all the subsequent proceedings are in accordance with the idea ye 
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Eistsnn Dus. Of the original defendant having become pro hac vice the plain. 
eort Vee: iff. The plaintiffs cite their vendor, Rightor, im warranty to 
defend their title, according to C. Pr., articles 379 et sequiter. 
Every provision of that Code assumes that the warrantor is a 
defendant in the issue. There are various decisions of this 
The last war- court, and we hold it to be well settled, that the last warrantor 
real aude is the real defendant in a suit against his vendees, not only 
ina suit against aainst the party who cites him, but more particularly against 


his vendees, not : ; : 
only against the the original actor. That person in the present suit, so far as Righ- 
Ss 


y who cite : : ’ 
im, but more tor is concerned, both in substance and form, is M‘Donough, 


Staak the cig. whose pretensions he is called upon by his vendees to resist. 

This question has been heretofore decided by this court in 9 
Martin, 556, and 11 La. Rep., 188, and we see no reason for 
changing the precedents. 

M‘Donough, holding the affirmative of the issue, offered in 
evidence a certified copy, from the register or record of com- 
plete grants in the Land Office in New Orleans, by which it 
appeared that on the 3d of April, 1769, the French Governor 
of Louisiana granted to Pierre Joseph Delille Dupare, pére, 
a tract of Jand having thirty arpents front on the Mississippi 
river, with all the depth which .might be found to Lake Mau- 
repas, of the land where formerly stood two villages of the 
Collapissa Indians, situated about sixteen leagues above the 
city on the same side, to take from the plantation of a person 
named ...,.. . Allemand, and join that of a free mulatto 
man named Joseph Lacomb. The usual stipulations and re- 


~Y 


servations are made in this grant. To its reception in evidence 
various objections were, made, which were overruled and bills 
of exception taken by Rightor, and the grant attacked after it 
It is not 
necessary in the present case to decide any of these questions. 

The counsel for Rightor on whom devolved the whole de- 


was received, as being a nullity on various grounds. 


fence of this case (the plaintiffs not appearing at all, further 
than to join issue with M‘Donough) insists that supposing the 
grant to Delille Duparc to be genuine, given by competent 
authority, and all the rights of the grantee vested in his oppo- 
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nent, (all of which he specially denies however) that then this vasrenx 
April, 


action cannot be maintained, because, he says, being for a cer- 
tain front and depth and it not being specified that the lines are 
to open or close in any manner, it must be located by parallel 
lines, and the evidence shows conclusively that if so located, it 
will not touch any portion of the land claimed by the plaintiffs. 
But the counsel for M‘Donough insist the lines should open 
upwards of twenty degrees, and endeavor to prove that it has 
been located and should so continue, as to let the lower line 
touch the western shore of Lake Maurepas, and the upper 
running westerly, strike the Amite river, at a distance of about 
nineteen miles from the Mississippi and nearly that distance 
from the point where the lower line touches the lake. Nothing 
is said in the grant about the Amite river, nor is it shown that 
the lines should open in this manner so as to include the sites 
of the two Indian villages mentioned in it. If this location 
were to be sanctioned the Duparc claim would cover some- 
where about 100,000 arpents of land. 

To sustain their position, the counsel for M‘Donough insist 
strenuously on what they call a plat made by Don Carlos Tru- 
deau, in 1790, which they say indicates the partition of the 
tract among the heirs and legal representatives of Delille Du- 
parc, as on it, it is said, the lines open in the rear as 
claimed. This document was objected to as evidence by 
the counsel of Rightor, but received by the court with the 
exception of a written memorandum on it, and a bill of 
exception taken, which we consider it unnecessary to decide 
on, as we think the paper does not prove what is al- 
leged, nor is it entitled to any weight as evidence. It is 
nejther a survey or plat, or a copy properly authenticated, 
showing how the partition was made. On the face it is appa- 
rent a partition had been made previously and there is evidence 
in the record showing it must have been made several years 
previous, as one of the heirs sold her portion to Fonteneau in 
1784. This plan is evidently nothing more than a sketch made 
by Trudeau to represent the front of the tract, which it seems 
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Easrraw Dis. had increased from thirty arpents front in 1769 to upwards of 
Shee oneal forty arpents in 1790. There is not about it that particularity and 
vaeaspex’ neatness which marks the operations of the former Surveyor 
A v8. General of the Provimce of Louisiana. The lines drawn seem 
ee tobe experimental or provisional. None of those running out 
from the river have any length marked and out of fifteen lines 

drawn or dotted, but six have any bearing indicated, and that is 

different on each of them. The statement in writing on the 

face of the sketch indicates its true character. It is not in the 

a form of a proces verbal, but is stated to be a note, which says 
. , that the land belonging to the succession having been asserted 
‘ to have thirty-five arpents front, according to the declarations 
of the parties interested, and conformably to the writings and 
sales passed by the heirs in favor of Henri Fonteneau, Gelar 
Pedro Le Bourgeois, Alexander Laing, mulatto, and Don Fran- 
cisco Duparc, the son, the only one who had not sold his por- 
tion; but from the verification that was had in the month of 
March, 1787, repeated this day, the 10th of Augustin thecur- 
rent year, the same was found to contain forty arpents and 
twenty-three toises front on the Mississippi, measured upon 
the lines marked (punteas) a. b. c. &c., &c. This is dated the 
10th of August, 1790, and signed by Carlos Trudeau. In no 
part of this note or statement does he assume any official cha- 
racter. If this plan or sketch was of any validity at all, it 
would perhaps prove more for the defendant than he wishes, as 
it fixes his claim in the parish of St. John the Baptist, instead 
of the county of Acadia. In connection with this plan we find 
another in the record, which is authentic, that differs from it in 
various particulars. It appears that Henri Fonteneau in 1784 
purchased of Madame Macnamarra, one of the heirs of Delille 
Duparc, her portion of the land, being one-fifth. In the act of 
sale, made in presence of the Commandant of the Post or Pa- 
rish of St. John the Baptist, the land is described as a tract in 
that parish, having seven arpents front on the river, by the or- 
dinary depth (profondeur ordinaire). Not a word is said about 
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the lines extending to the lake, or their opening. On the 24th: 
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_ of September in the year 1790, Trudeau makes a survey of this Kas 


land, places it in the parish aforesaid, gives it a front of eight 
arpents, four toises and three feet front, and states the lower 
side line to run north eight degrees and fifty minutes east, and 
the upper, north ten minutes west, according to the needle, 
without attending to the variation. (Norte ocho grados cin- 
quento mfinutas este, de la actual agujasin attendes a la varia- 
cion.) This varies widely from other plans and surveys sub- 
mitted to us, it in fact differs from any other plat that we see in 
the record, and it is the only authentic one of the lower por- 
tion of the Duparc claim made by authority of the Spanish 
government. We have no other evidence of any well-founded 
claim to an opening towards the rear, till M‘Donough and Brown 
became interested in the land. They purchased upwards of 
eighteen arpents front by eighty in depth of Pierre Le Bour- 
geois the 3d of March, 1806, and in the act of sale there is 
nothing said of the lines extending beyond that depth or opening 
in any manner, but it is mentioned that two plats of surveys 
exist and were delivered by the vendor to the purchasers, pa- 
raphed by the notary, neither of which are produced. 

When the inventory of Delille Duparc’s estate was made in 
1776, the land is represented as extending to Lake Maurepas, 
but not a word said of there being an opening towards the rear. 
Sometime after M‘Donough and Brown purchased of Le 
Bourgeois, they presented the claim for confirmation’to the 
Commissioners of the United States in the eastern district of 
Louisiana, and represent it as having a front of eighteen ar- 
pents, three toises and three feet, by eighty feet deep, and hav- 
ing an opening of twenty degrees and seventy-one minutes to- 
wards the rear, and with the exception of a small portion it was 


confirmed to that extent; American State Papers, vol. 2, Pub- ~ 


lic Lands, 332. This claim was based upon a grant of the 
Spanish Government to Le Bourgeois, nothing being said about 
a grant to Duparc. 

Another portion of this claim was derived from Dupare, 
through L. H. Guerlain, agent of the Eastern Shore of Mary- 
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Eastern, Dis, land Louisiana Company. We have carefully examined this 


April, 1841. 


MILLAUDON 
ET AL. 
vs. 
mM‘ DONOUGH. 


branch of the title and find nothing to prove the claim had any 
opening until sometime after it was recognized by the United 
States. In the 2d vol. American State Papers, relating to 
public lands, p. 297, this claim was presented for confirmation 
and described as “ situate on the east side of the Mississippi 
river, in the county of Acadia, containing ten arpents and seven 
toises in front, and in depth extending to Lake Maurepas, 
bounded on one side by M‘Donough and Brown, and on the 
other by land of Antoine Tregle.”” Nota word is said about 
an opening. The claim is confirmed for a depth of forty ar- 
pents and rejected for the remainder. On pages 300 and 343 
of the same volume it will be seen these claims were again un- 
der the consideration of the Commissioners and rejected. An 
examination of the title to the remaining portion of this claim, 
which comes through Tregle, establishes the fact that the idea 
of the Duparc grant opening towards the rear was of modern 
origin. Itis certain that M‘Donough did not consider it as ex- 
tending to the Amite river previous to 1806, as he was himself 
established on that stream some years previous under a diffe- 
rent title or as a trespasser. 

We have been thus particular in the examination of all these 
circumstances to show that the effects of the subsequent action 
on the claim are not such as contended for by the defendant. 

In the American State Papers, vol. 3, relating to the Public 
Lands, p. 254, and from the record, we ascertain that McDo- 
nough & Co. again applied to the Register of the Land Office 
and Receiver of public monies in New-Orleans to report on 
this claim, under the provisions of the act of Congress passed 
the 27th January, 1813, entitled. “An Act giving further time 
for registering claims to land in the Eastern and Western 
Districts of the Territory of Orleans, now State of Louisiana.” 
It is described as ‘‘a tract of land situated in the county of 
Acadia on the East shore of the Mississippi, sixteen leagues 
above New-Orleans, containing thirty-two drpents front, with 
a depth extending as far as Lake Maurepas. This tract has 
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formerly been claimed before the Board of Commissioners & 


and the depth extending beyond forty acres, rejected by them _“*_?____ 
for want of evidence of title; but the claimants have since 
produced a complete French title for the whole quantity claim- 


ed, in favor of Delille Duparc under whom they claim, dated “ 


the 3d of April, 1769.” This claim is placed by the Regis- 
ter and Receiver in the first class, which they say compre- 
hends such claims as stand confirmed by law. It will be 
observed that the grant to Delille Duparc is now spoken of for 
the first time; his claim whenever mentioned previously was 
described as one derived from the Collapissa Indians, yet no 
mention is made in this report of its having any opening in the 
rear. That difficulty is met by the defendant, by the produc- 
tion of a paper which he says is a survey and plat of his claim 
made by F. V. Potier, a United States Surveyor, which it is 
certified was offered as part of the evidence in support of the 
claim, when last presented for the action of the United States 
Commissioners, and it is alleged, that as the claim was con- 
firmed, it must necessarily be so to the extent mentioned in 
the plat, it being a portion of the evidence. Admitting fora 
moment, that this plat is valid, we are not prepared to say that 
the proposition is true to the extent stated. One piece of evi- 
dence does not fix the extent and character of a decision; but 
we must look to all that is offered and the amount demanded. 
There is nothing in what is said by the Register and Receiver, 
which authorizes a belief that any opening was claimed or any 
was intended to be confirmed. McDonough & Co. simply 
say they claim a “front of thirty-two arpents, with a depth 
extending as fareas Lake Maurepas,” under a complete title 
to Duparc, and the Commissioners say it is a claim that stands 
confirmed by law. 

The omission to mention any thing about the plat, goes to 
show it was not regarded or had but little weight, and we can 
scarcely suppose that so impoftant an opening as is claimed, 
would have been passed over in silence if it had been ‘seri- 
ously pressed. 

15 = vot. «xvi. 
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We are of opinion, that the plat even if admissible as 
evidence, is not entitled to any weight as establishing the 
extent of the claim. Although Potier says he is a sworn Sur- 
veyor, commissioned by the Surveyor General of the United 
States, we know of no right that gives him to run out claims 
under the direction of individuals merely, and fix the boun- 
daries of those not recognized by the government. It is not 
pretended he acted under any authority from his superior in 
making what is called a survey; it never was presented to the 
Surveyor General for his approval, nor does it seem to have 
had the legal sanction of any one authorized to act in the pre- 
mises. Potier does not pretend it is a regular survey, he 
calls it ‘Plan extrait des minutes de nos opérations d’arpen- 
tage faites dans les années 1806, 1808 et 1812, lesquelles lignes 
en divers temps ont été parcourues jusqu’a la riviére Amite et 
demarquées conformément aux lignes du plan.” He then goes 
on to say Delille Duparc had derived his title from the Colla- 
pissa Indians and sold it to various persons. He does not 
seem even to have heard of a grant from the French govern- 
ment in 1769, or attempted a location in conformity to it. 

The defendant further states, that his claim has been located 
by the United States since its confirmation, and surveyed in 
the manner claimed by him. To establish this, he offered in 
evidence copies of three township plats, to wit: Township 
No. 10, South; ranges five and six East, and township No. 11 
South; range five East. To the introduction of these plats as 
evidence, Rightor objected; because the papers are not nor de 
they purport to be copies of the original plats of those town- 
ships, and for other causes mentioned in his bill of exceptions. 
The District Judge admitted them in evidence, in which we 
think he erred. The papers are copies of copies, and it isa 
well settled rule of evidence that they are not admissible as 


es e ° ° 
of towethi testimony when better evidence can be procured. It is fur- 
Taps are not ad- 
missible in evi- 
dence when bet- 
ter evidence can 
be procured. 





ther apparent from the certificate of the Register of the Land 
Office, that they are not correct copies. Thé claim of McDo- 
nough is represented on these copies in a manner differing 
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from that in which it appears on the plats in the Register’s we a 
office. The Register states on one of the plats, that on the 22 
original ‘Section No. 1 is not colored,” but that he had — 
“represented it as it now appears, at the request of John v8. 
McDonough, Esq.” The coloring of these maps was perhaps 

not intended to deceive or impose on any person, but when it 

is recollected that surveyors represent private claims properly 

located on their plats, in a coloring different from public lands 

or doubtful rights, such a representation is calculated to make 


an erroneous impression. But the objection most fatal to the ae. — 4 
reception of these plats as evidence, is that they are certified (uments. must — r 
by a person not the keeper of the original. The Surveyor the prove off 7 
General of the United States for this State is the officer who keeper of _ the 


5 


has charge of the public surveys, and he is the proper person mae gene- 


to certify the township maps. 2 vol. Land Laws, 294—sec. 6, Ta! and not the |. 
The copies of public surveys deposited in the office of the 24 sciand a 
Register of the Land Office are placed there for his govern- wa — 2 ee 
ment and to enable him to perform the duties imposed by law, _ evidence. 
but he has not legal authority to certify copies so as to make 
them legal evidence. The law entrusts that power to another 
person. | 
Although we are of opinion these plats were improperly 
received in evidence, we have examined them with a view to 
see if the pretended survey would justify the claim of the 
defendant. We do not find in the record the slightest evidence 
of authority from any officer of the United States to locate this 
claim in any manner. »The acts of Congress of the 12thof = 
April, 1814, and the 3d March, 1831, direct the mode of lo- yond the con- 
cating private claims. Land Laws, vol. 1, 652—sec. 34. claim by “J 


s 


Idem, vol. 2, 294—sec. 6. land — 
There are also other acts of Congress in relation to the press, mami ” 
icular classes of claims, but the defendant does former i 
location of perticular c astes oO . = 
not come within the provisions of any of them. siana, in order 


It has been decided that the court and jury will look beyond se sagert = 
of 


the confirmation of a claim by the land commissioners or Con- Peg nae we Ae 
gress emanating from the former governments of Louisiana in ¢4. 
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Eastern Drs. order to ascertain the extent and boundaries of the land claim- 
ee ed. —11 La. Rep. 587.—We have acted on that principle in 
me VPo™ this case, and see no reason to depart from our previous deci- 
Pa...0 “ sions, that when the expressions in a title only convey a 
tt) G . 
certain front and depth, the grantee or purchaser cannot claim 
When the ex- i i i i 
Bo ge gal by diverging lines to the rear, and thereby obtain more than 
grant or title the superficies contained in a parallelogram, unless there be 
only convey a a Bee : A 
certain front something in the grant to authorize the opening, or from the 
Seaton ngs peculiar position of the claim, it shall be necessary to give the 


9 7 wo superficial quantity. That does not appear necessary in the 


ing lines to the gase before us. 
rear and there- 


+ ge apna We repeat, that it is not our purpose to decide in any 

sg er manner upon the validity of the Houmas grant under which 

gram. the plaintiffs claim, nor do we decide any thing. more in rela- 
tion to that alleged to be in favor of Delille Duparc, under 
which the defendant claims, than to say, whether it is for 
thirty or forty arpents front, and is eighty arpents or more in 
depth, it must be located by parallel lines, unless the confir- 
mation to McDonough and Brown for eighteen arpents three 
toises and three feet front by eighty in depth, should for that 
quantity authorize the opening mentioned in the report on the 
claim, but it cannot extend beyond it, 

It is clear from the evidence before us, that the claim of the 
defendant if located in the manner specified, cannot in any 
way interfere with the land claimed by the plaintiffs as shown 
by the plats laid before us. 


The judgment of the District Court is therefore affirmed 
with costs. 



































OF THE STATE OF LOUISIANA. 
LEEDS vs. BOZEMAN. 


APPEAL FROM THE. COURT OF THE FIRST DISTRICT, JUDGE WATTS 
THEN PRESIDING, 


A promise to endorse a note made payable to the defendant, proved by parol 
evidence is sufficient to authorize a recovery, although he refused to put his 
name to it. 


This is an action against the defendant, as payee, and on 
his promise to endorse a promissory note for $1429, signed by 
John Hoey, given as alleged for work and mechanical labor 
done and materials furnished, at the plaintiff’s Iron Foundry. 
The note is not endorsed by the payee, who, it is alleged, 
refused to endorse it as he promised todo. Judgment is de- 
manded against him for the amount of the note. 

The defendant pleaded a general denial. 

Witnesses were called to prove the promise of the defendant 
to endorse the note sued on; that it was given for work and 
repairs done on a steam engine belonging to John Hoey, the 
defendant’s son-in-law; and that the plaintiff would have seiz- 
ed and sold the engine to remunerate himself but for the 
defendant’s promise, to endorse the note in question. There 
was a verdict and judgment for. the plaintiff, from which the 
defendant, after an unavailing effort to obtain a new trial, 


appealed. 


Lockett & Micou, for the plaintiff. 
Preston, for the appellant. 


Simon, J. delivered the opinion of the court. 


Plaintiff seeks to make the defendant liable for a sum of 
$1439 18, which he alleges to be the amount of a note of 
hand, the consideration of which was work and labor done 
and materials furnished by him to one John Hoey, for and to a 
certain steam engine by him made for the said Hoey. He re- 
presents that to secure the payment for said work, labor and 
materials, the defendant promised to endorse the note which 
was to be given by Hoey; that after said work was done, he 
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Easrens Dis, presented the note to the defendant who declined and refused 
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to endorse the same as promised ; that the promise to endorse 
said note by said defendant, was his chief inducement to © 
execute and deliver said work and materials ; and that without 
such promise, he would not have done and delivered said 
work, materials and engine.-—The defendant pleaded the gen- 
eral issue; the case was submitted to a jury who found a 
verdict for the plaintiff, and after having unsuccessfully at- 
tempted to obtain a new trial, the defendant appealed. 

The record contains two bills of exceptions, which we do 
not deem necessary to examine; one of them was taken by 
the defendant, and the other by the plaintiff. The former re- 
lates to evidence adduced by the plaintiff to prove an amicable 
demand which was not at issue; and whatever might be our 
opinion on the latter, would not make any material change in 
the final disposition of the cause. 

The principal facts disclosed by the evidence, show, that in 
1832, plaintiff made a steam engine for Hoey, which was de- 
livered; that Hoey signed a note made payable to the order of 
the defendant for the price of said engine, which note was 
presented to said defendant who, although admitting that he 
would have endorsed it, if the engine had been delivered 
when it was promised, declined to do so for reasons by him 
assigned ; a witness states that defendant had promised to en- 
dorse a note drawn by Hoey, for the price of the engine in 
question, which is the same note sued on, and that Hoey was 
present at the time said promise was made; that said promise 
was made unconditionally ; and that the inducement held out 
to defendant to endorse the note was to prevent plaintiff seizing 
the engine, and to effect a sale of it and of the property on 
which it stood. Another witness testifies to other facts and 
circumstances which would go to establish a promise made 
previous to the work being finished and delivered; but Hoey 
himself, the principal debtor, and son-in-law of the defendant, 
swears that he did not sign the note till several months after 
the delivery of the engine. ; 
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The jury heard the witnesses who testified before them, and Easrzuw © Dis: 
appear to have entirely disregarded the bearing of the testi- ee 
mony given by the defendant’s son-in-law; they were the — 
proper judges of the contradictions found in the evidence, and sTackuousr, 
were undoubtedly induced to think from all the circumstances Awe 
of the case that when Hoey drew his note to the order of the poe a a note 
defendant so as to be by him endorsed, he did so in conse- to. the Pd re 
quence of an understanding previously existing between them be proved by 
to that effect. is sufficient to 


authorize a re- 


On the whole, although the evidence is not perhaps so con- cower 4 
he refused to 
clusive and satisfactory as might be required, if the case had his name to 





been tried before the court, we are not prepared to say that “ 
the verdict of the jury is so manifestly etroneous as to make 
our interference necessary, particularly as the Judge a quo, 
though reluctantly, has not thought himself bound to allow the 
defendant the benefit of anew trial. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed with costs. 


STETSON vs. STACKHOUSE: 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The endorsee or holder of a note who takes it after maturity, holds it subject 
to all the equities existing between the original parties. 


So where S. makes his accommodation note to D. to enable him to raise funds 
with an understanding that the latter was to pay it, if he used it, and he passed - 
it to the plaintiff after i¢ was due, in his action to recover of the maker he was 
non-suited, 


This is an action by the holder of a promissory note signed 
by Wm. Stackhouse & Co. payable to the order of Greenbury 
Dorsey, six months after the 20th December, 1838, for $5163. 
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Eastern Drs. Dorsey, the payee and endorser is also a member of the firm 
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STETSON 
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STACKHOUSE. 


of Wm. Stackhouse & Co. : 

The defendant avered that the note sued on was given with- 
out consideration, entirely for the use and benefit of Greenbury 
Dorsey, whose credit was bad, with a view to raise money; 
and it was agreed that if he used the note he was to pay it at 
maturity. He further states that the plaintiff took the note 
after it was due, with a full knowledge of the circumstances 
under which it was given, and that he could not recover of the 
maker. 

Under these pleadings and issues the case was tried before 
the court. 

It appeared that Wm. and Saml. Stackhouse, in January, 
1839, gave to Dorsey a mortgage on several slaves to secure 
the payment of this note. Dorsey transferred the note to 
plaintiff after it became due, to secure him against the endorse- 
ment of a bill of exchange. Before this bill was due and 
protested the plaintiff sued on the note. The question then 
recurred, was the want of consideration set up in the defence, 
sufficient to avail the defendant? 

The Judge presiding was of opinion it should prevail. On 
a motion for a new trial, the judgment first rendered being for 
the defendant, was changed into one of non-suit against the 
plaintiff, and he appealed. 


G. B. Duncan, for the plaintiff. 
Hoffman & Jones, for the defendants. 


Morphy, J. delivered the opinion of the court. 


This suit is brought on a promissory note drawn by Wm. 
Stackhouse & Co. to the order of and endorsed by Greenbury 
Dorsey. The petition alleges that the said firm consists of 
defendant, S. Stackhouse and Greenbury Dorsey. Thede- 
fence -set up is that this note was given to the payee without 
consideration and entirely for his use and benefit, in order to 
enable said Dorsey whose cfedit was bad, to raise money upon 
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it; that it was agreed if he used the note; he would pay its tagrene. Dre 


amount when due, and that plaintiff took the note with a full Piao 


knowledge of all these circumstances. There was a judgment pi 


below in favor of defendant, which was afterwards changed sracxuovss. 
into one of non-suit, on a motion for a new trial. Plaintiff ~ 
appealed. 


It is admitted that long after the note sued on became due, 
| it was pledged to the plaintiff to secure him against his en- 

dorsement on a bill of exchange drawn by Dorsey on one ‘The endorse 
George Young of Cincinnati. It is well settled that the en- © holder of a 


’ : . note who takes 
dorsee or pledgee of a note takes it after maturity subject to it after maturity 


all the equities to which it would have been liable between pape Reoce 
| the original parties to it. The evidence shows that after the oo cial 
note was made, Stackhouse & Co. gave a mortgage on several Parties- p 
slaves to secure its payment. The book-keeper of Dorsey q 
testifies that he understood from the latter that he had obtained 
this note to raise money with it, and that although it was usual 
) for Dorsey to make an entry on his books of all notes received 
: by him, no mention whatever was made of this particular 
note. From the evidence we incline to think with the Judge 
below that it was an accommodation note given to Dorsey to 
facilitate him in his business, and that the mortgage was given 
only to aid its negotiation. The defendant has at all events 
made a sufficient showing to throw upon the plaintiff the bur- 
then of proving a consideration, if any had existed.—This 
was not even attempted to be done. If Stackhouse & Co. 





| - merely lent their name to Dorsey as drawers of this note So where S. 
which was made payable six months after date, it is clear that posers Me, 


having failed to raise money on it before its maturity, his au- 2%¢ t D. to 
enable him to 


ta thority to dispose of it had ceased, and it should have been raise funds with 
. epi s ‘ an understand- 

F returned to them. Besides,-if it be true, as is alleged by the ing that the lat- 
plaintiff himself, that Dorsey, the payee of this note was ait if he je it, 

. ’ *+t+n and he passed it 
member of the firm of Stackhouse & Co., this debt, admitting to. the Plaintiff 

t itto be real, must go into the settlement of the partnership oo ao 

. . n 

y accounts, and this defence which would have been good recover of the 
1 maker he was 


against Dorsey must prevail against plaintiff who is in no non-suited. 
16 VOL. XVIII. 
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Eastznw Dis. better situation than he; having acquired this note after its 
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maturity. 
The judgment of the Commercial Court is therefore affirm- 
ed with costs. 


MUNICIPALITY No. 2 vs ORLEANS COTTON PRESS. 


APPEAL FROM THE PARISH COURT POR THE PARISH AND CITY OP 


NEW ORLEANS. 


The right to future alluvial formation or batture is a vested right; inherent 
in the property itself, and forms an essential attribute of it; resulting from 
natural law, in consequence of the local situation of the land to which it 
attaches. 

Cities may acquire jure alluvionis, but it must be as owner of the front, or as 
Riparian proprietor; for the alluvion is but an accessory to the principal 
estate or land. 

There is nothing in the Roman law which restricts the right of allwvion to par- 
ticular loealities, or portions of land, having particular names; but the right 
depends on the question whether the land had fixed and invariable limits, or 
a natural boundary on one side by a water course. 

The Jesuits’ plantation, out of which the locus in quo arises was originally en- 
titled to the alluviog or batture in its front. The mere act of incorporation 
of the city in 1805 changing the name of this property from rural to urban, 
neither made the city a front proprietor, so as to acquire jure alluvionis, or 
deprive the front lots of the right to such aceretion. 

The onus or burden consequent on the right of alluvion is natural, not civil; it 
is a risk arising from the exposed position of the land, not the expense of 
making embankments; for the right of alluvion exists on streams which do 
not overflow. 

The public, through the agency of the eorporation, has the sole use of the levee 
and of the bank of the river; and the front proprietors cannot extend the levee 
without the consent of the corporation, which in the meantime has the right to 
make all improvements for rendering it useful to the public and favorable to 
commerce. 

The French government in laying out the ancient city of New-Orleans left an 

open space between the front row of houses and the river, marked quai on the 
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plan, which was a dedication of this space to public use, and it became there- Fagrznn Drs, 
April, 1841, ~ 
SSS 


by a locus publicus. 

If in laying out the Faubourgs, the ancient proprietors of those riparian estates, 
had left an open space between the front street and the river, marking it as a 
public place on the plan, it would have amounted to a dedication, if accepted 
by the public. 

But none of the plans show any indication of Madame Delord and her vendees 
having ever dedicated the front of her property on the river to public use: on 
the contrary she continued to exercise acts of ownership as a riparian pro- 
prietor, and was required by the city ordinance of 1830 to keep up the levee in 
front as such. 

Garland, J.—The right of alluvion is not based exclusively on the principle 
of being subject to the expense and burden of keeping up roads and levees. 
The Roman jurists say it is a mode of acquiring property by natural law; 
that it is just the advantages of the thing should belong to him who supports 
its disadvantages. 

The plan of Madame Delord, leaving an open space between New Levee street 
and the river, was not a dedication of this space to public use. There was 
nothing marked or written on it indicating an intention so to dedicate it. 

There is no particular form, necessary to a dedication of land to public use.— 
But it requires the assent of the owner and the fact of its being used for the 
purposes intended. ; 

Martin, J., dissenting.—Where the plan of a City or Faubourg fronting on a 
navigable river, or the sea, has an open space between the front row of houses 
or street, and the water, it becomes part of the port, and is a locus publicus, 
dedicated to public uses, without any other designation whatever. 

The Batture which formed in front of the Faubourgs of the City of New 
Orleans, after their incorporation with the City, became the property of the 
City, and not of the front proprietors. 

In countries governed by the civil law, the ports or landing places of cities si- 
tuated ou navigable rivers, lakes or the sea, are locus publicus, in which 
individuals have no right of property. 

The plans of Faubourgs Delord and Saulet laying off these plantations into City 
lots and squares, divested the owners of all interest, except in the lots and 
squares sold to individuals, &c. All the rest was dedicated to the public. 
The land or space between New Levee street and the river became a locus 

publicus, destined to the public use. This dedication required no further 
evidence than the plan and the use of these places by the public, 


This is an action in which the second Municipality claims 
title to and the possession of a parcel of ground lying in its 


front, within the limits of Faubourgs Delord and Saulet, boun- 
ded in front on Front street, on the upper line by Roffinac 
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Eastern Dis. street by property or lots separating it from Benjamin street; 
April, 1841. and in the rear by New Levee street, formed by alluvion from 
— the Mississippi in front of said Faubourgs, and now in’ the 

ve. possession and claimed by the Orleans Cotton Press Com- 


ORLEANS 
COTTON PREss. pany. 


The plaintiffs allege that this alluvion or Batture was formed 
long since the said Faubourgs were incorporated into and 
brought within the limits of the City of New-Orleans by the © 
act of incorporation in 1805; that the title to this property be- 
came vested in the corporation for the sole and exclusive use 
and benefit of the public, and is now by law vested in Muni- 
cipality No. 2, within whose limits it is situated; that the 
: Orleans Cotton Press Company have proceeded to build and 
E ’ erect on said ground, large establishments, buildings and 
: stores for pressing and storing of Cotton, &c.; and have appro- 
priated the same to their sole and exclusive use. They pray 
judgment declaring that the title to said property is vested in 
them, for the use and benefit of the public, and that the pos- 
session thereof be decreed to them. 

The defendants first pleaded the peremptory exception of 
res judicata, founded on a suit of Henderson et al. vs. Mayor 
et al., in 3 and 5 La. Rep., 563, 416. 

For answer, the defendants pleaded the general issue; and 
denied specially that the plaintiffs had any right, title or legal 
claim to the premises whatever. They further aver that they 
are riparian owners of the alluvion or Batture which has by 






























increase and accretion attached itself to their front property, 
situated in front of said Faubourgs Delord and Saulet; that 
they own and possess said property, originally by concession 
from the King of France; and that it has descended by va- 
rious conveyances together with all the rights to increase or 
Batture, and is now vested in them; that they cannot be di- 
vested of their said property without their consent and without 
just and previous indemnity :—and finally, if the act of incor: , © 
poration of the City of New-Orleans, in 1805, under which : 
the plaintiffs claim title, divests them of their title it is in viola- 
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tion of the Acts of Congress creating the territory of Orleans, Easrznw. Dis. 
April, 1841, 


United States; and that so far as said act affects or divests MU™1¢rraurrr 


the treaty of cession, and repugnant to the constitution of the 


them of their right and title to the premises, it is null and 


‘. ° . ° ORLEANS 
void. They reiterate that they are Riparian owners, and have corrow press. 


been burthened with the charges and duties, of such. 

Upon these pleadings and issues the cause was tried. 

The Parish Court sustained the plea of res judicata so far as 
respects the ground or square, on which the Cotton Press 
stands :—Being of opinion that the defendant’s claim to it was 
confirmed in the case of Henderson et al. vs. Mayor et al. 
The evidence of the case consisted of various plans and title 
deeds from Madame Delord and others, from and to whom the 
original property passed, from the time it was laid off into 
town lots in 1806, 7 and 8, down to the present owners. In 
February, 1806, Madame Delord causeda plan to be made and 
laid off of her plantation, lying immediately above the Faubourg 
St. Marie, into city lots; making it a continuation of that Fau- 
bourg. In front of the outer range of lots on the Batture was 
Front or New Levee street; leaving still a space between it 
and the river Mississippi or water’s edge. It is the Batture or 


alluvion that has accrued out-side of the street and the then _ 


levee, that forms the object of the present contestation or the 
locus in quo. 

The defendants produced evidence to show that they and 
those under whom they claim, always claimed and exercised 
acts of ownership over the alluvion or Batture that accrued in 
front of their property. 

The plaintiffs’ demand to be considered in the place of ri- 
parian owners ; that the open space left between Front street 
and the river in 1806, as represented on the plan of Madame 
Delord, became public—a locus publicus, and vested in the 
corporation, under the act of 1805, as a public place, to be 
administered for the use of the public; and further, that all the 
accretions or alluvion which formed in its front, was public; 
partaking of the same character. Of this opinion was the 
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Eastrnw Dis. Parish Court. There was judgment decreeing the title to the 
ote dinaral space of Batture now vacant unoccupied, lying front of the 


ae Cotton Press, situated out-side of the levee and road estab- 
v8. lished by the corporation, to, and vesting it in the plaintiffs for 


corrox pnuss, public use and purposes. The defendants appealed. 

























Mazureau, for the plaintiffs, maintained that the question in 
this case is—Whether the alluvion, which was covered by the 
river at the highest stage of its waters, lying outside the levee 
street, known by the name of New Levee street, at the time 
when the plantations Delord and Saulet were erected into 
faubourgs, belongs to the public or to the Cotton Press Com- 


pany ? 
The facts requisite to be known, and the truths of which it 


is necessary to besatisfied, for the purpose of coming to a satis- 
factory conclusion, by a correct application of the law, are the 


ai manila tlaollagala 


following : 

Ist. The plantations Delord and Saulet were portions of the 
ancient plantation of the Jesuits. And it is well known that 
according to the acceptation of the term in Louisiana, planta- 
tion means a rural estate, that is to say, situated beyond the 
Ps limits of atown. It is equally well known, that a rural pro- 
perty, lying uponthe bank of astream or river, and having no 
other boundary on that side, is called a riparious estate. Such 
was the Jesuits’ plantation. Such were the plantations Delord 
and Saulet, as forming parts of it. 















2d. In 1805, by a law of the territory of Orleans all that 
tract of country included within the following boundaries was 
erected, incorporated and continued to be a city, by the name of 
New Orleans, to wit: 








On the north by Lake Pontchartrain, from the mouth of 
Chef Menteur to the bayou Petit Gouyou to the place where 
the upper line of the plantation, on the west by the bayou Petit 
Gouyou, called Mazange, (since of Norbert Fortier,) passes ; 
from thence along the line of the plantation of Forcel to the 
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Mississippi, and across the same to the canal of Mr. Ha- tasreaw Dis: 


rang, &c. 

3d. This corporation was created by the title of “ The 
Mayor, Aldermen and Inhabitants of the city of New Or- 
leans.” 
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4th. For the administration of the property and affairs of the . 


city, the same law created a Mayor and fourteen Alder- 
men, the latter to be elected by the citizens; for which 
purpose the territory of the city was divided into seven dis- 
tricts. 

5th. The sixth district embraced the plantations Delord and 
Saulet, and extended to the upper limits of the city. 

6th. By the act of incorporation, the City Council was em- 
powered to impose taxes upon every description of property, 
moveable and immoveable, situated within the limits of the 
city, for the purpose of raising the sums necessary “ for light- 
ing, cleaning, paving and watering the streets; for supporting 
the city watch, the levee of the river, the prisons and other 
public buildings, and for such other purposes as the police and 
good government of the city required. Provided, that no real 
property within its limits, and not situated in any part thereof, 
which shall at the time of imposing such a tax, be laid out into 
streets, shall be taxed for the maintenance of lights, of the city 
watch, or for watering and cleansing said streets.” —2 Moreau’s 
Digest, p. 111 

7th. In 1807 or 1808, the plantations Delord and Saulet, the 
former of which adjoined the Faubourg St. Mary, were divided 
into streets, squares and lots. 

8th. At that period, there existed and passed between the 
enclosed lands of Mme. Delord and Mr. Saulet and the river, 
a levee street, being the continuation of the levee street running 
along the front of the Faubourg St. Mary, still, existing and 
known by the name of Tchoupitoulas street. 

9th. There existed also, outside of this levee street, a certain 
strip of ground, known here by the name of batture, which 
was covered by the river at the annual high stage of its waters ; 
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a part of which was susceptible, by the construction of a new 
levee, of being occupied by the owners of the original estate. 

10th. In the exercise of their riparian and still rural rights, 
and wishing to take possession of and occupy as their private 
property the portion of the batture capable of being owned 
by reason of its elevation, Mme. Delord and Mr. Saulet con- 
structed upon it, in advance of Tchoupitoulas street, a new 
levee, to serve as a street or road; which they called ‘** New 
Levee street.” 

11th. This being done, they divided the whole of this ac- 
cession into streets, squares and lots, in the same manner as 
their principal properties ; leaving outside the new levee, what 
remained of the batture, which being very low and of small 
extent, continued as before to be the bed of the river. 

12th. In this manner their estates were enlarged by all the 
space contained between the two streets; and the lots formed 
from this accession were sold by them in the same manner as 
those forming their primitive estates. They had the right so 
to do; no one contested it. 

13th. In 1810, the legislature of the Territory of Orleans, 
passed a law by which it was enacted: 

** Section 1. That the keeping and-repairs of the levees of 
every real property, situate on the banks of rivers, which have 
been or shall be for the future divided into lots, and which shall 
not have been annexed to a city already incorporated, or which 
shall not have been erected into a city, borough or village, and 
as such incorporated, shall be at the charge of the whole of the 
proprietors of the lots situate on the said real property; and 
for that effect the parish jury shall cause to be valued every one 
of the said lots; and the amount to be paid by every one of 
the proprietors for the keeping and repairs of the said levees, 
shall be in proportion to the valuation of the said lots; provided, 
that in the valuation of the said lots by virtue of this act, the 
same shall be valued without including in the said estimation 
the value of any part of the improvements which might have 
been made by the owners on the said lots. 
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“‘ Section 2. That the repairs of the roads, streets, or ave- oe, rp 


been incorporated or annexed to some city, borough, or village 
already incorporated, shall be made by the proprietors of the 
lots in front whereof the said roads, streets or avenues are to 
run conformable to the plan of the said real property, situate 
on the banks of a river and divided into lots as aforesaid.” 


14th. In September, 1812, the limits-of the city: were 
changed, or at least narrowed, by law. The upper limit was 
reduced to the Nuns’ plantation (at present the faubourg An- 
nunciation.) 

15th. The same law made a new division of districts, and 
enacted that the settlements between the suburb St. Mary and 
the Nuns’ plantation, should form the 7th ward and elect one 
alderman. 

16th. In March, 1818, the upper limit of the city was again 
extended and carried up to the lower limit of Miss Macarty’s 
plantation, and the space between this limit and the preceding 
was constituted the eighth ward. 


17th. From and after the year 1812, the seventh ward al- 
ways elected and sent an alderman to the city council, and as I 
have before stated the plantations of Delord and Saulet were 
comprised within its limits. 

18th. It is since 1812, that the defendants or their predeces- 
sors purchased that portion of the batture, which after the cre- 
ation of the original property into faubourgs and the accession 
of the alluvion, I have before mentioned, remained outside the 
levee street called New Levee street, was covered by the wa- 
ter at the high stage of the river, and formed a part of its bed. 

19th. This space taken from the batture, and consequently 
from the bed of the river, embraces, by the defendants’ state- 
ment, the entire front of the faubourgs Delord and Saulet, by 
an irregular depth. 

20th. The cotton press, erected on this batture, occupies a 
depth of about three hundred feet, being in proportion to the 
17 = voL. = xvii. 
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in other words, as a narrow strip of list to a piece of cloth. 

21st. Since 1808, the period at which the faubourgs Delord 
and Saulet were created, up to the date of the defendants’ pur- 
chase, and from thence to the present time the batture has 
been continually increasing, and extending itself towards the 
opposite shore, by reason of the deposits made by the river in 
its high stages. 

22d. In 1831, they pretended to have a right not only to the 
alluvial soil upon which their cotton press is built; but also the 
remainder of the batture, which by their own admission, form- 
ed a part of the port, and in consequence they instituted suit 
against the Corporation, denying its right, either to remove 
from the batture the nuisances which obstructed the free use 
given by law to the public, upon all the part situated beyond, 
as well as upon the banks of the river; to construct a new le- 
vee, or to make a road at its foot; except in consideration of an 
indemnity previously granted and paid. 

23d. The judgment rendered in that suit maintained the 
corporation in its right to clear the batture and make a new le- 
vee, but decreed that it should pay an indemnity for the space 
to be occupied by the street. 

MAth. Since the rendition of this judgment, the obstructions 
on the batture have been removed, and a levee has been made 
by the corporation, which serves, at the same time, as a street, 
throughout the whole front of the faubourgs Delord and 
Saulet. 

These facts being known, we will again state the question 
to be examined. 

Does the batture upon which the cotton press is built, and 
that which lies outside the levee constructed by the corporation 
in 1831, belong to the city ; or to the defendants ? 

In other terms: does this batture belong to the nine indivi- 
duals composing the Cotton Press Company, and which, ad- 
mitting their title to be valid, occupies the whole front of the 
two faubourgs, by a depth of perhaps three hundred feet? or 
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y does it belong to the public, to the city, of which many hun- g 
i dreds of citizens, owners of houses and ‘lots, situated in these 
two faubourgs, of which the cotton press occupies the whole 
front, form part? 

Such is the question I am about to examine ; I will first state 
the general rule : 

“ The alluvions belong to the riparian proprietors. This 
rule is founded upon the equitable principle, that he who is ex- 
posed to loss, should profit by the gain.” 

I. It results from these facts, that the Cotton Press Com- 
pany is not a riparian proprietor of the description of those, 
who are exposed to loss by the inroads of the river. If the 
river detaches suddenly, or insensibly and successively, certain 
portions of the soil, so that in the end the levee and road dis- 
appear, the Orleans Cotton Press Company, will not be bound 
to furnish another road and levee to the public, in the place 
of those so destroyed. It is nevertheless true, that the Jesuits, 
and also the persons who purchased parts of their plantation, 
were obliged to furnish the road and levee; and that the Cot- 
ton Press Company, allege themselves to be in their place and 
stead, and like them riparian proprietors. 

But, when in 1831, the city wished to exercise, upon this, 
their self styled riparian property, the right of servitude, via 
et ifer, created in its favor by law; what was the conduct of 
the immediate authors of the Cotton Press Company? They 
refused to permit the servitude, and a solemn judgment de- 
clared, that they owed it not. What consequence results from 
that this? they were not riparian proprietors. Had they been 
riparious owners of a rural estate, they would not, and could 
l not, have been allowed to dispute the right of servitude sought 
to be exercised by the public. The court would never have 
admitted their denial. It would never have declared that the 
public could only take the road by paying for it. It did so 
- decree in a most positive manner; and in thus deciding, de- 
clared that they possessed not the rights, were not in the place 
and stead of the Jesuits; who were bound to furnish a road 
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kind of property that could acquire by alluvion; for, once 
more, the accession by alluvion accrues only as a compensa- 
tion for the loss and charges to which the riparian owner is 
exposed. 5 

‘sQui sentit onus, sentire debet commodun, et e contra.’ 

II. In the first place, I maintain, that by law, the alluvion 
only accrues to the owner of arural estate bordering on a 
river. 

In the second place, that the alluvions formed on the shores 
in front of, and united to cities and their suburbs, belong to 
those cities. I commence with the first of these proposi- 
tions: 

The alluvion only accrues to the owner of a rural estate, 
bordering on a river. | 


The text of our Civil Code, art. 501, is as follows: 

“The accretions, which are formed successively, and imper- 
ceptibly to any soil situated on the shore of a river or creek, 
are called alluvions. 

“The alluvion belongs to the owner of the soil situated on 
the edge of the water, whether it be a river or creek, and 
whether the same be navigable or not, who is bound to leave 
public that portion of the bank (le chemin de halage) which is 
required by law for the public use.” 

To any person who has studied the civil law of Louisiana, 
and knows the source from whence this text is drawn, as well 
as the legal acceptation of the term “fonds riverain,” (ripa- 
rious estate) this text is sufficient to form a decision on the 
conflicting claims of the city and private individuals, owners 
of lots, which are only portions of the estate (fonds) upon 
which the city is founded (fondée.) 

He will entertain no doubt, that the city, and not the owners 
of these lots, is the riparian owner. 

There. is an additional reason to strengthen an opinion, 
which nothing should shake; it is that if the river carries 
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away its bank and the road bordering it, anew bank must be Easrenn 


left, and a new road constructed for the use of the public. 

But the owner of a lot or site in front of that city, which is 
nothing more than a measured and limited parcel of its domain 
(fonds) cannot be obliged, by law, to make a gratuitous sur- 
render of his lot or front site, for the purpose of furnishing a 
new bank and road for the public use. It is upon the city, as 
a body and community that this charge is imposed; and which 
it would be obliged to acquit, by purchasing the lots, on which 
the houses forming the front of the city, are built. It would 
have no other resource; and the price of this indispensable 
acquisition, since the bank and road must be furnished, would 
have to be paid out of the taxes and other revenues contri- 
buted by, and belonging to the citizens collectively. | 

III. A superficial observer would say: the lot upon which 
my house is built, situated in front of the city, is an estate 
(fonds.) Between it (ce fonds) and the river, there is no other 
estate (fonds,) consequently it (ce fonds) is riparian. There- 
fore, if the river, either by degrees, or suddenly, carries away 
the bank, the road and my estate, (fonds) no one will indem- 
nify me. Being, therefore, exposed to the loss, I ought to 
profit by the accession of alluvion. 

To this I reply, that he who purchases a city lot, does it 
with a knowledge of the fact, because he cannot pretend igno- 
rance of the law; at his peril and risk, because his lot is 
measured, and has fixed limits; because the road or street, 
which bounds his lot, does not belong to him, and he has only 
the use of it in common with every body; and lastly, because 
he is not personally charged with the keeping and repairs of 
the road, bank, or levee. Therefore it would be unjust, when 
protected by the revenues of all his fellow citizens, against 
the inundations of the river, and only supporting in common 
with them the expenses of the construction, keeping and re- 
pairs of the roads, streets, and levees, that he should alone 
profit by the alluvion. Because if instead of an accession by 
alluvion, a loss should accrue by the destruction of the bank, 
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citizens, individually and collectively. 

If his soil be carried away by the river, his fellow citizens, 
and the whole community would lose, by the same event, all 
the bank, road or street lying beyond it; and moreover, all 
the space, besides that formerly occupied by his lot, which 
would be necessary to replace the bank and road so destroyed, 


and for the construction of a new levee at such a distance, that 


in case of a repetition of the accident, they should be exposed 
less frequently to the same expenses. Indeed I am still ata 
loss to conceive, after long study and serious reflection, how 
the defendants could have had the assurance to put forth their 
present pretensions. 

They pretend to say, that they are in the place and stead of 
Mme. Delord and Mr. Saulet, and also of the Jesuits, and to 
advance, that they are entitled, to the same rights as the latter. 

Yet the Jésuits were owners of a rural estate, having the 
river for its limits; and Mme. Delord and Mr. Saulet, having 
purchased portions of that property, were, until the division 
of their plantations into lots and streets of faubourgs, actually 
riparian owners of rural estates. Where are those rural pro- 
perties at the present day? we look in vain forthem. They 
have disappeared by their conversion into urban properties ; 
by the change of a plantation to a city. 

You are proprietors of a riparian estate and in the place and 
stead of Mme. Delord, Mr. Saulet and of the Jesuits, and 
nevertheless you did not purchase from either of them. But 
the hundreds of persons who own lots, sold by Mme. Delord 
and Mr. Saulet, are also in the place and stead of those two 
persons, and of the Jesuits. Have not they equally as much 
right, as yourselves to the alluvion? I firmly believe it; for 
they all purchased, as you did, portions of that large riparian 
and rural property (fonds) which being exposed to loss, had 
by law, the right of accession by alluvion. Every portion of 
that property, has, in proportion to its value, the same charges 
to support as yourselves; each one ought therefore to enjoy 
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the same advantages. This is so far true, that the law of Easreaw. Dis: 
1810, upon which you rely, has divided among all the inhabi- 
tants of the faubourg, without distinction as to situation, the ~~ 
charge of the levee, imposed originally upon the Jesuits, and oltin 
after upon Mme. Delord and Mr. Saulet. Consequently this corzon pass. 
charge being imposed upon all the inhabitants, upon the pub- 
lic of the faubourgs, the advantage cannot accrue to you 
alone, to the exclusion of all the others. 
Admit the system contended for by the company, it results, 
that if the owner of a property bordering on a river, and hav- 
ing a depth of forty arpents, sells the whole of his land, with 
the exception of the space occupied by the bank, the road, 
and every thing lying beyond the levee; his vendee will not 
be a riparian proprietor, and cannot profit by alluvion. Ne- 
vertheless, if, instead of an accession by alluvion, the bank, . 
road and levee, should be carried away by the river, the land 
of the purchaser would become situated on the marginal line 
of the water, and hereafter exposed to every new loss and 
destruction that the river might occasion. Should a new road 
and levee be required from the vendor, he would instantly 
reply: It is out of my power to furnish them. I no longer 
hold any property, the river has carried away every thing that 
I possessed upon its banks. If he be listened to; if this true 
and incontestable reply is accepted, it becomes clear that it 
only depends upon the will of every riparian proprietor, to 
exempt his estate from the perpetual servitude imposed upon 
it of furnishing a road and levee for the public use; and this 
by the fact of selling his property, and reserving only the 
space occupied by the road and levee. 
Still, it is indispensable, that a road and levee should be 
furnished, either by the public, or the purchaser of the land, 
from which the reserve was made, to supply those destroyed. 
But which of the two ought to furnishthem? Certainly not 
the public, for it cannot be thus frustrated in its rights. It must, 
therefore, fall upon the purchaser, who can in no manner be’ 
excused from it. Isay, again, that itis not upon a strip of 
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part and portion of it. The purchaser would vainly say, that 
he did not buy a riparian estate ; that the portion of the origi- 
nal estate, which was riparian, or bordering on the river, had 
been reserved by the vendor, who was alone entitled to the ac- 
cession by alluvion, and consequently exposed to all losses oc- 
casioned by the encroachment of the river. And that in con- 
sequence of not being a riparian proprietor, and not enjoying 
the advantages attached to that quality, he could not be made to 
bear the losses attendant on it. He would be successfully an- 
swered on the part of the public, that the land purchased by 
him, formed by far the largest and most considerable part of the 
primitive estate, conceded under the burden of furnishing a road 
and levee; that every portion of it is subject to the servitude, 
and cannot be withdrawn from it; that if he has made an inequi- 
table contract, it is no reason why the public should lose its 
rights; that he must seek restitution from his vendor, who had 
taken advantage of his inexperience, and endeavored to enrich 
himself at his expense, by reserving all the chances of advan- 
tage and profit, without the risk of loss; that from him he might 
recover the value of the land required for the road and levee, 
he will be constrained to make, first, for his own security, se- 
cond, for that of his neighbors, who are subjected to similar 
servitudes for his, and the general protection and safety. 

IV. It is necessary for the defendants to show that in 1808, 
the batture outside the levee was “ sufficiently high to be sus- 
ceptible of private ownership, to enable them to recover and 
hold possession of the batture.”” This was required in the cele- 
brated but disastrous suit of Gravier vs. the Mayor, Aldermen 
and inhabitants of New Orleans; 1 Condensed Martin’s Re- 
ports, 454. 

Thus it will be perceived that the reason why John Gra- 
vier was recognized as owner of the batture in front of the 
Faubourg St. Mary, was not solely, because there was a bat- 
ture in front of his brother’s plantation at the time of its erec- 
tion into a faubourg; but more especially, because that batture 
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vate property, and had consequently become annexed to, and 
incorporated with the inheritance of Bertrand Gravier.”’ 
Had the court ridt beeri conviriced by the evidence produced 
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sidered private’ property, the pretensions of Gravier would 
have been repulsed, and the batture would have fallen into the 
public domain of the city, by the simple fact of the- conversion 
of the plantation into a suburb. But in our case, when a year 
after the judgment which I have just recited, (which was ren- 
dered in May, 1807) Mme. Delord and Mr. Saulet, also erected 
their plantations into faubourgs, there was a batture outside of 
Tchoupitoulas street, which served as a levee, the Same as be+ 
fore the faubourg St. Mary. Instructed of what they con- 
ceived to be their rights, by the decree in favor of Gravier ; 
they took, in front of their respective plantations, all ‘that 
portion of the batture which was ‘of a sufficient height to be 
considered as private property”’; inclosed it within their domain 
by means of a new levee and street, which they constructed 
much nearer to the river, along the whole extent of: the front 
of their respective lands; sold that considerable portion of 
batture, which formerly extended from the marginal line of the 
water to the foot of Tchoupitoulas street, into lots ; thus’ leav- 
ing outside the new levee street the portions of the batture too 
inconsiderable, or little elevated to be consolidated with the 
surplus. 

These facts being established (and they cannot be doubted 
after examining the plans and the testimony of Perez and Li- 
vaudais, produced by the defendants in the first suit); and suppo- 
sing that in the present instance, Mme. Delord and Mr. Saulet, 
were claiming the batture, or that portion of it, which in 1808 
was left outside the new levee; would it not be necessary, in 
order to obtain a judgment, if the jurisprudence be established 
by that decision of the superior court, for them to prove that in 
1808, the batture was ‘ of sufficient height to be (then) consi- 
dered as private property ?” 

18 VOL. XVIII. 
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say ni a ‘And here let it be remarked, that in limiting ourselves in this 
ana place, to the application of the principles as laid down by the 
MUNICIPALITY superior court, we, by no means assume the most favorable po- 
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ORLEANS 
corton Press. V, At the commencement of the argument, I laid down the 


general, and with us undisputed principle, that the alluvions 
belong to the riparian proprietors, But I maintained that the 
principle was only applicable to the owners of rural estates, 
‘* predia rustica.” 


I maintained that it did not apply to urban property. 


I said that the alluvions on the banks of rivers, within the li- 
mits of cities, towns, faubourgs, or villages, belong to those 
bodies or communities. 


To prove this: I made use of the Roman and Spanish laws, 
from which our own are derived, and which materially aid us 
in understanding the sense, and correct application of the dis- 
positions of our code. 

I here refer to the opinions of Hulot, 1 vol. pages 9, 10 and 
11; who also cites D’ Aguesseau, Cujas, Dumoulin, Castilhon, 
Bretonnier and other French Jurisconsults, on the excellence 
and authority of the Roman law. I resume this law as my guide. 

I open the Digest of Justinian, lib. 41, tit. 1, law 7, sec. 
1; and 16th volume of Pothier’s Pandects, page 157, and I | 
read the following text, of great assistance to the understand- 
ing of this discussion, and the source of article 501 of the 
Louisiana Code. 

‘‘Pretered quod per alluvionem agro nostro flumen adjicit, 
jure gentium nobis acquiritur.”’ 

The translation of which is: 

‘«‘ That which a river adds to our field by alluvion, belongs 
to us by the law of nations.” 

Little versed in the Latin language, but feeling doubtful 
whether “ agro nostro,’”’ was correctly translated by “ our 
field,” I felt disposed to stop. But recollecting that the Ro- 
man Digest contains a book or title, appropriated to fixing and 
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determining the signification of words, I refer to that part, to E 


see the definition and sense of the word “ Ager.” 


Digest, lib. 50, tit. 16, 1. 27, de verborum significatione, I * 


read : 
6 A 1 © of ” 
ger est locus qui sine VILLA est. 


Here I am stopped by the word “ vitta;” by reference to 
Pothier’s Pandects, vol. 22, page 42,1 find ** A@ger’’ vide in- 
fra “fundus.” I look for the word ‘ Fundus,” and at page 
154, I read : 

‘“‘ Funpvus,”” ager, possessio; predium, locus.” 

‘‘ Funpus,”’ est, omne quidquid solo tenetur.”’ 

At page 1561 find: 

“Acer,” est, si species fundt ad usum hominis compa- 
ratur.”” 

‘“‘ Ager, is a portion of land prepared (cultivated) for the 
support of man.” 


“ Ager est locus qui sine villa est.” Still the same thing: 
What then is the meaning of “villa?” The French transla- 
tion runs: “ Ager est un lieu sans maison de campagne.” — 
‘“* Ager, is a place without a country house ;” therefore, “ with- 
out a country house,” is the translation of “sine villa.” look 
above, and find that this is the correct translation. In fact, I 
read in the preceding paragraph : 

‘‘ Funpt appellatione omne exdificium et omnis ager conti- 
netur. Sed in usu urbana exdificia, mpes; rustica VILLE 
dicuntur.”’ 


“The word ‘ Fundus’ means every kind of property in 
lands and buildings, but by custom, houses in a town are call- 
ed ‘ des’ and those in the country ‘ villz.’ 


I am, therefore, better instructed, and I translate the law of 
Ulpian, ff. ‘* Ager est locus qui sine villa est,” by the words: 
“‘ Ager, is a place without a country house ;”’ and I say that 
the translation of the law “* Preterea quod per alluvionem agro 
nostro flumen adjicit, jure gentium nobis acquiritur,” given 
in the 16th volume of Pothier’s Pandects, in these terms: 
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Easrzen Drs. “‘ Ge que le fleuve ajoute a notre champ, par alluvion, nous 
=. appartient par le droit des gens;’’ (“* that which a river adds 


~—es e oe field, by alluvion, belongs to us by the law of nations,”’) 


F ae , is an exact and correct translation.” 
corron press. | no longer feel any doubt; but wishing to fortify my posi- 
tion, I refer to the title of the Partidas, del significamento de * 
las palabras, and I read law 8, tit. 33, Partida 7 : 


§* Otrosi decimos, que ager, en Latin, tanto quiere decir, en 





romance, como campo para sembrar, en que no ha casa ni otro 
edificio, fueras ende alguna cabaiia o choga par cobrar los 
frutos.”’ 

And, in note 3, of Gregorio Lopez, upon that law, I find: 

** Adde lex ager ff. eod. indé agricultura, quik omnium 
rerum ex quibus aliquid acquiritur, nihil melius, etc.” 

I was formerly wont to believe that the word Agriculture, 
was derived from ger, but I am now still more firmly con- 
vinced of it, since my opinion is supported by that of a man 
like Gregorio Lopez. Thus enlightened, I return to my text 


‘+ pretered, etc.,”’ 


and, seeing more clearly than ever, that it 
only speaks of a field, as the species of property which ob- 
tains an increase by alluvion, I conclude that urban or city 
property, does not profit thereby, according to the maxim: 

‘“‘Inclusio unius est exclusio alterius.”’ 

If the condition of urban property, was similar to that of . 
rural; if the predia urbana, were subjected to the same 
charges and servitudes, and exposed to the same risks as the 
predia rustica, it would be difficult to account for this dis- 
position, which favors only a certain description of property, 
which, in appearance, at least, protects only certain riparian 
estates; but on the one hand, I see that town lots, predia ur- 
bana, are measured, and have their size determined by fixed 
and immutable limits; and, on the other, that the predium 
rusticum, that is to say the riparian ager, has no fixed and de- 
terminate limits, except those which it derives from nature, or 
its position on the banks of a river, which may destroy a 
portion of its soil. I further see that the predium urbanum, 
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is not bound to furnish, either a street, road or levee, to the Easrenw © Drs.’ 


public; that, on the contrary, the predium rusticum is ob- 
liged, by the law of the country, to furnish at least a tow path; 
and, according to the primitive title of concession, a high road 
and levee along its whole front, upon the bank of the river or 
stream. I observe that no predium urbanum, has either a 
river or stream for its natural or conventional boundary ; but I 
find on the contrary, that every predium rusticum, or ager, 
(which is a species of predium,) called riparious, receives that 
denomination, because it has a river or stream for its extreme 
limit. I observe that the predium urbanum, not being the 
principal of which the street is the accessory, if the latter be 
destroyed, the loss will fall upon the public, and not on the 
urban proprietor. 1 see that such is not the case with the 
predium rusticum, called ager, which in the event of the 
destruction of the road and levee, which the owner is obliged 
to make, by the encroachments, is still bound to furnish others 
to the public. I see, moreover, that in every possible event, 
all the risks and charges have been laid upon the pradium 
rusticum, while the predium urbanum is only subject to the 
inconveniences resulting from the laws, which have for object 
the regulation of good neighbourhood, and the convenience 
of the citizens at large; and, I therefore conceive, that the 
law cannot be the same for both species of property. 

If all things, if all the burdens and risks, were alike, I 
would say that the law of alluvion should apply to a city lot, 
as well as to a country estate: I would invoke the principle: 
‘* Ubi est eadem ratio, eadem est et lex.”’ 

VI. Lopen then the Code of Alonzo the Wise, which, putting 
aside some slight imperfections, attributable solely to the age 
in which its immortal author lived, is still one of the most 


splendid monuments of human wisdom. 

Many years have not elapsed since we were governed by 
that code, not enough, at least, to prevent us from feeling the 
evil which its abrogation has inflicted upon our legislation. 

In this cause, it will be of so much the greater service to us, 
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Eastzry Dis, as the public, whose advocate I am, acquired the rights, 
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which it now asserts, under the empire of that code. 

Law 26, title 28, Partida 3, enacts: 

‘‘Crecen los rios & las vegadas de manera que tuellen e 
menguan a algunos en las heredades que han en las riberas 
dellos e dan, e crecen a los otros que las han de la otra parte. 
E porende decimos, que todo quanto los rios tuellen & los 
homes poco a poco, de manera que non pueden entender la 
quantidad dello porque no lo llevan ayuntadamente, que lo 
gaiian los seiiores de aquellas heredades, & quien lo ayuntan, 
Mas 
quando acaeciesse, que el rio llevase de una heredad ayunta- 


e los otros a quien lo tuellen, non han en ello que ver. 


damente, asi como alguna partida della con sus arboles, o sin 
ellos, lo que asi llevase non gaiian el seiiorio dello aquellos 4 
cuya heredad se ayunta; fueras ende, si estuviesse y por tanto 
tiempo que raigassen los arboles en las heredades de aquellos 
4 quien se ayuntasen; ca estonce ganaria el seiiorio dellos el- 
dueiio de la heredaddo raigassen, pero seria tenudo de dar al 
otro el menoscabo que recibié porende, segun el alvedrio de 
omes buenos, et sabidores de labores de tierra.” 

This law, as is seen, agrees with that of the Roman Digest, 
which I have read; I mean the law “‘Preterea.’’ That there 
might be no doubt upon the subject, Gregorio Lopez, has so 
stated it, in his note No. 1, upon that law. 

Has not the word ‘heredad,” employed by the legislator in 
that law, the same meaning in Spanish, as the word ager, 
made use of in the Roman law preterea ? 

I should have no hesitation in deciding for the affirmative. 

This law, which was only abrogated in 1828, and must 
therefore be our guide in the present instance, since the rights 
now claimed by the public were acquired under its influence, 
most certainly gives the right of increase by alluvion only to 
This must be conceded by every per- 
son, not paid to say the contrary. 
there is neither obscurity, doubt or ambiguity, to any one who 
understands the language in which they are written. 


riparious rural estates. 
In the terms it employs, 








OF THE STATE OF LOUISIANA. 








i: Therefore, if, as I believe, I have firmly established by Easrenw Dis. 
i reason, common sense and sound law, it is impossible for the Bete. 4 
4 owner of a town lot to acquire by alluvion, how can the public “V™\6Msu7™ 
. fail in this cause? by what magic can the Cotton Press Com- moti 
” pany succeed? unless by a tour de force, which perhaps may corron Press. 
. not be beyond the resources of the genius of our age, it suc- 
7 + | 4 ceeds in proving that a faubourg is an “Ager,” “Una here- } 
4g dad,”’ an urban property; and that an “ger, that Heredad, 4 
* that urban property, belong to it. ’ 
a Now or never is the time to show, not only that “the whole 
” is contained in the part,’’ but also that truth and error are one 
e and the same thing. In case I should have omitted something, | 
<4 when I maintained that the ground (fundus) upon which a city 
4 is built, belongs to that community, body politic, and aggre- 
gation of men, which we term Corporation; let me be per- 
mm mitted to return for an instant to that subject. 
- To build a city, town or village, it is necessary, I conceive, 
al to have, first the ground (fonds.) 
ie This (the fundus) being had; the town is built upon it. 4 
Thus built the town becomes inhabited, and the inhabitants, F 
a, for the purpose of ingress and egress to and from their houses, ; 
a for attending to their business both in and out of town, for 
* access to the river upon the borders of which it is situated, { 
I for returning therefrom, and for that of travelling over the 
» whole front of the town, if their business requires it, have : 
rs streets, roads, issues and avenues, which are no more than ; 
. parts of the ground, foundation (fonds) upon which the town 
j is seated. 
oa What is the nature of this property (fonds) now? Is it not 
nts an urban property ? 
a To whom does it belong? Necessarily to the community 
” called a city, to that aggregation of men who inhabit it. Each 
* 1! of them is proprietor of the lot on which his house is situated, 


yes q and all possess in common the streets, roads, issues and ave- 
| nues, to the use of which every stranger, whose affairs lead 
him to the town, is in like manner entitled. 




























MUNICIPALITY 
wo 2. 
v8. 
ORLEANS 
COTTON PRESS. 

















" Remeeme:: Ore. 
April, 








CASES IN THE SUPREME COURT 


The destination of these public objects, the use of which is 
granted to every one, cannot be changed by the individual will 
of any person. It can only be done by the public, and for its 
interest and greater advantage. It, therefore, seems to me an 
irresistible conclusion, that the soil (fonds) belongs to no in- 
dividual person. 

VII. It is admitted the ground (fonds) on which the Fau- 
bourgs Delord and Saulet were laid out into lots was riparian 
while it was rural, and it did not cease to be so in becoming 
urban ; consequently the rural proprietor disappeared and gave 
place to the urban proprietor, which is the Public; the suc- 
cessor of the individual founder of this part of the city, who 
was riparian owner. 

The shore of the river in front of rural property belongs to 
the owner of the land, although the public has the use of it; 
but will it be said this is the case of the shore in front of a 
town lot, which is urban property? Certainly not; for the 
public as owner of the ground (fonds) of the front lot is a 
small portion, is the riparian owner; and consequently the 
shore in front of the city, belongs to the public, 7. e. the city. 
The same should be said of the public road running along the 
river’s shore. The Cotton Press Company is therefore not a 
riparious proprietor, capable of acquiring by alluvion; see 
Partida, 3, tit. 28, law 6, on the subject of the public road and 
the port: also Pandects, law 59, de verborum significatione ; 
Lex. 7, tit. 12, lib. 8, Code ; Curia Phil., lib. 3, cap. 1, Nos. 
35 and 37. . 

VIII. Nothing is more unreasonable and unjust than that an 
individual who happens to own a front lot, and has contributed 
only his bare proportion of taxes, for the construction of 
wharves, levees, streets, and the improvements of the port or 
harbor, should become the exclusive proprietor and immutable 
possessor of the alluvion which has become part of the port ; 
yet such are the pretensions of the Cotton Press Company. 

But there is a positive law which gives to towns and cities 
the alluvion which are formed in front of them. This is to be 
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found in Partida 3, tit. 28; law 6 and 9. See also the case of E 
Packwood vs. Walden, 7 Martin N. S., 90. Pandect’s lib. 
41, tit. 1, law 16, de acqr. rer. dom. 

IX. The numerous counsel for the defendants with so much 
learning, skill and eloquence, seem to direct their principal corrow Puss. 
arguments against the pretensions of the plaintiffs, and to Be 
persuade the court and the public that there is no foundation 
for their claim to the alluvion.—Because say they, the alluvion 
belongs not to cities, but to the owners of riparious lots. 

2d. That neither the Roman or Spanish laws give the allu- 
vions to the owners of rural estates only; because ager in the 
former, and heredades in the latter law are generic terms, by 
which are understood urban as well as rural property, and 
that, as by both of them the alluvion is given to the riparian 
proprietor, it makes no difference whether his property be si- 
tuated in the country orinacity. 3d. That the Roman law 
‘“‘in agris limitatis,’’ was made only in relation to lands taken 
from the enemy, and afterwards divided and apportioned 
amongst the soldiers; that, consequently, it is inapplicable to 
other objects. 4th. That the word Arenatzs does mean AL- 
Luvion. 5th. That the law of the Partidas, which treats 
thereof, does not give the ARENALEs to cities, but only enu- 
merates them among the things which cities may acquire. 
6th. That the Arenates belong to the Pusric and not to the 
cities, unless they be expressly and specially granted and 
conceded to them. 7th. And, lastly, that the faubourgs De- 
Jord and Saulet were not incorporated by the act of 1805, but 
by a deliberation of the City Council in 1835; and, that con- 
sequently, the alluvion formed and created before that period 
cannot belong to the city. 

Let us assail the first position. 

Ist. The alluvions belong not to cities, but, on the contrary, 
to the riparian owners. 

If this position were maintainable; if it were supported by 
reason or law, the triumph of the Cotton Press Company’ 
would be assured. 

19 VOL. XVIII. 
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Basra Dus ‘But Lhave no knowledge of any thing that could lead me, 
4 or any other person, to believe that reason or law lend their 
=“S someranre support to a proposition so levelling. 

BY vs. . Let us not go out of our actual legislation, let us. confine 
ssuibaiinee, ourselves within the textual dispositions of our Civil Code, and 
we shall there find the refutation of this proposition. 

In truth, 1 believe what I have already said is sufficient to 
establish it without any further doubt. 

But, not to stop at the principle laid down in the commence- 
ment of our article 501, which says, 

‘* The accretions, which are formed successively and imper- 
ceptibly to any soil, situated on the shore of a river or creek, 
are called alluvions ;”’ 

A principle from which, I believe, I have deduced an argu- 
ment that is incontestible ; 

Let us take up the disposition which, in the same 6 aitiale, 
declares to whom the alluvions belong : 

“The alluvion belongs to the owner of the soil situated on 
the edge of the water, whether it be a river or a creek, and 
whether the same be navigable or not, who is bound to leave 
public that portion of the bank, (le chemin de halage) which 
is required by law for the public use.” 

These two dispositions existed in the old Code, page 107, 
art. 18, and 129, art. 12 and 13. 

It is, evident that these two dispositions, so clear and free 
from ambiguity, are only applicable to riparious proprietors of 
rural: estates,.and not to those whom it is thought fit to call 
riparious owners of lots situated in a town. 

The obligation ‘‘of leaving to the public that portion of the 
bank (le chemin de halage) which is required by law for the 
public use,”’ is imposed on the RuraL and not on the URBAN 
proprietor, because the land of the rural owner, has no limit 
but the river, and because the bank of the river belongs to 
him. Civil Code, art. 446; Partida 3, tit. 28, Law 6. 

It isnot imposed on the urban proprietor, because his lot is 
circumscribed by limits beyond which he has no right of pre-' 
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perty; because the streets and roads, by tenths We of which he fasreas’” 
has ingress and egress, do not belong to him, but, onthe 2 35" 
contrary, to the public; because his property, being limited, ™™t 
does not extend to the river; and because the bank of the 
river does not belong to him. Is it not, or at least ‘would ‘it 
" not be absurd to talk of a tow-path, (chemin de halage) upon 
the bank of a river, in front of a city, which has a pert’? “" 
Can a tow-path (chemin de halage) exist in @ port?) ~ 
The shore of a port is bounded by a quay, at which vessels 
moor, load and unload their cargoes. Must the hundreds of 
ships which, for six or eight months in the year, fill our port 
and moor at our quay, slip their moorings and move from that 
quay, for the purpose of leaving the tow-path (chemin de 
halage) to the enjoyment of skiffs and other small craft?’ It 
would be too absurd to suppose such a thing. C1 Sent 
Were it necessary to add any further remark, it nil be 
well to recollect what I said, and established at the opening of 
the cause, to wit: that the quays belonged in common to the 
inhabitants of the cities. 
But what is a quay ? 
Ferraut’s Dictionary, verbo “Quay.” 
“Quay, s. m., a levee made between the river or waters of 
a port, and the houses, for the convenience of _—— and 
to prevent the overflow in high tides.” hss 
Trevoux’s Dictionary. . 
“Quay, s. m., a construction of stone along the borders 
of a river, for the convenience of passage, and also to’ pre- 
3 vent it from inundating the land, and to preserve it in tts 
| _ bed.” So Brg att pg eps Toye 








aoe 


m + Some authors entail the sgnifeation U this oid to 
dykes and roads.” . . . . . 2 Sore repery 


“Quay, in marine terms, is a space upon the shores of a 
port, for the loading and unloading of merchandize.” 
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Dictionary of the Academy, verbo “Quay.” 

“Quay, s. m., in a city or town, a levee made between the 
river or waters of the port, and the houses, for the conve. 
nience of passage. The shore of a seaport, which serves for 
the loading and unloading of merchandize.” i 

These definitions, all similar to each other, confirm what I | 
have just said with respect to quays, and consequently their { 
destination is incompatible with the existence of a tow-path 
(chemin de halage.) It is, therefore, correct to say that the 
50lst article of our Code, when speaking of alluvion, and say- 
ing that it “belongs to the riparious proprietor, on condition 
of leaving le chemin de halage,’’ does not include the urban 
proprietor. 

It does not include him, because, I repeat it, the quay 
(which is the bank) belongs to the city, which is the riparian 
proprietor. It is useless further to discuss this point. It can- 
not be sustained by the Cotton Press Company. 

2d. We will, therefore, proceed to the second part of the 
defence. 

‘“‘That neither the Roman or Spanish laws give the alluvions } 
to the owners of rural estates only, because ager in the former 
and heredades in the latter law, are generic terms by which 
are understood urban as well as rural property; and that as 
by both of them the alluvion is given to the riparian proprie- ' 
tor, it makes no difference whether his property be situated in 
the country, or in a city.” 

This learned proposition is about as solid as that which I 
have just examined. To reduce it to its just value, it would } 
be sufficient for me to reply, at least as far as relates to the 
Alger of the Roman law: “You vainly pretend that it is a 
generic term by which is understood urban as well as rural 
property. Every thing of this kind which you have learned 
from the American Law Journal is but a thesis, supported 
by the aid of mutilated citations, in the interest of a suitor 
seeking to justify an erroneous judgment at the tribunal of 






public opinion.” 
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ten work be to you, when the Roman law has itself fixed and 
determined the meaning of the word Ager? All the dictiona- 
ries in the world, and even the Gradus ad Parnassum ! ! ! can- 
not make the law different from what it is. 

I am very ready and willing to believe that Calvin and your 
other authorities understood Latin; but I also conceive that the 
authors of the Roman Digest, who tell us that ager means 
a field, were equally well acquainted with their own lan- 
guage. 

And when a law has fixed and determined the sense and 
meaning of words, from whence does the compiler of a dic- 
tionary derive his authority to change, to extend, or restrain 
their signification. Has he succeeded to the power of the le- 
gislator? Is he intrusted with the revision and correction of 
the laws? The authors of dictionaries have a right to our con- 
fidence, esteem and gratitude, by their labors; but those who 
think, or affect to think, that their DeF1n1TIONs or Worps form 
authority, and that, of a nature superior tothose, which for the 
interest and as a guide of all men, the law in its wisdom has 
given as well to the suitor as to his advocate, to the advocate 
as to the judge, display an extreme of bonhomie, which bor- 
ders on downright imbecility. 

And is it not in the Roman Digest, at the title “ De verbo- 
rum significatione,”’ that the definition of the word “ Ager” i 
found ? 

Alphonso the Wise, has likewise given it, in his Partidas, at 
the title «* Del significamento de las palabras.” He therein 
says in the clearest language, that ager, means ‘‘ Campo PARA 
SEMBRAR, en que no ha casa ni otro edificio, fueras ende algu- 
na cabaiia o choca para cobrar los frutos.” 

But it was under the reign of these laws of the Partidas, 
that the alluvion, at present in question, has been formed, and 


the rights of property now asserted by the Municipality, ac- 


quired. 
Can you oppose them by your Gradus ad Parnassum? 





Of what assistance can that clever, ingenious and well-writ- Basrenn® “Dist 
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+  Basrean. Dis, You may take, if you will, this Gradus to climb into Parnas- 
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sus, but if you would earn a niche in the halls of Themis, be 


3 ee guided by the law and those who have expounded it. 


a 
ORLEANS 


When ‘the law has not fixed, defined and determined the 


corrox press, sense of the words it employs, nothing can be more reasonable 





than to refer-to dictionaries to ascertain it: but when it has 
done this, to it alone we must have recourse. It has no need 
of the approval of Lexicographers to support it in the exer- 
cise of its authority ; nor does it prevent learned men from en- 
lightening us, when it has not itself taken that care, rela- 
tive to the expressions it employs: such at least is my opinion. 

But if I am deceived, and it be necessary, that the law, in 
order to be esteemed as such, should receive the sanction of 
dictionary makers, I shall not be much embarrassed to find au- 
thorities. 

I refer to Noel’s Dictionary, (Latino-Gallicum) and find : 
««¢ Acer,’ champ, (field,) terre labourable, (tillable land,) fonds 
de terre (landed property).” 

And again, Boudot’s Dictionarium Universale Latino-Galli- 
cum, ‘* ‘ Acgr,’ champ, fonds de terre; héritage, terre labour- 
able.” 

‘* Agrum, novate, iterare, tersiare. 
seconde, la troisiéme fagon & un champ: to give the first, se- 
cond and third dressing to a field.” 

If further support be necessary to enable the law to stand, 
I refer to Pothier du Droit de Propriété, page 152, No. 157. 

‘¢ 159. Par notre Droit francais, les alluvions qui se font sur 
les bords des fleuves et des riviéres navigables, appartiennent 
au roi, &c.”’ 

See also Partida 3, tit. 28, law 26, where the word heredad 
is employed and the meaning disputed. 

3. Let us examine the third ground of defence. 

‘«¢ That the Roman law in agris limitatis, was made only in 
relation to lands taken from the enemy, and divided among the 
soldiers; and that consequently, it is not applicable to our 
case.” 


Donner la premieére, la 
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_ This is erroneous, and all the writers in the world cannot E 

prevent the proposition from being overthrown. 1 thie 
Let us here recollect what I have herein before said — 

the law in agris limitatis. 

. Certainly, nothing can be more applicable to our case. We vOTTO! 

find two formal dispositions in that law. 

Ist. The exclusion of limited fields, from the right of allu- © 
* vion. 

2d. The alluvion given to cities. 

Thus, say that your property is a field, an ager, which is not 
correct. It is limited, for your titles show it; therefore you 
could claim nothing, were it even rural. It is useless to’ tell 
us, that this law was made for the lands conquered from the 
enemy, and divided among the soldiers. You may exercise all 
your sagacity and logic, and you will find nothing of the kind 
in it. You will find it nothing but this: “ It is well established, 
that limited fields have no right to the accession of alluvion, as 
was decreed by Antoninus.” 

Let us stop here, for this is the principle laid down oy: the 
legislator ; and in it there is nothing about lands taken from the 
enemy, nor divisions made among the soldiers: thus far you are 
condemned. 

Now, let us continue: What do we see? That Trebatius, 
who, I repeat, lived more than a century before Antoninus, had 
said, ‘* that land, taken from the enemy, and conceded under 
the condition that it should belong to a city, enjoyed the right’ 
‘of alluvion,’ &c.”’ 

Thus it must be felt and acknowledged; that neither the 
principle laid down by Antoninus, nor the long anterior deci- 
sion of Trebatius, say that fields, limited and distributed to the 
soldiers, shall be the only ones, which shall not enjoy ’the right 
of alluvion. But it would be necessary that one or the other; 
should be so expressed for your position to be correct.’ You 
might still perhaps be right, if the principle or decision, in’ 
question, said, ‘‘ the limited Iands or fields, divided among the 
soldiers, de not enjoy the right of alluvion, because it proceeds 
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Eastery > from conquests made from the enemy.” But, such an absurd 
—— — proposition, is certainly not contained in that law. 
ume ** We must, therefore, conclude, that this point is untenable. 


NO, 
vs. 4. The defendants’ counsel contend that Arenales does not 


COnTDH BREA mean alluvion. Two dictionaries are referred to—Connelly 
and Nuiiez de Taboado. These learned authors in their defi- 
nitions agree perfectly with our alluvion. Both these authori- 
ties favor our pretensions. renales and arenal greve as de- 
fined by them, substantially agree that they consist of “a shore 
composed of coarse sand and gravel on the borders of the sea 
ora river, which affords a facility to land and discharge mer- 
chandize.” There isa perfect resemblance between them and 
our alluvion, inasmuch as we land and discharge merchandize 
upon our alluvions.. After examining other learned authors on 
this subject, Mr. Mazureau concludes that whether we take the 
authorities of Connelly or Nuiiez de Taboado; or rely on the 
popular signification of the word in question, that an arenat is 
only a batture ; ahatture an alluvion. 

5. The defendants’ counsel say the law which speaks of the 
arenales does not give them to cities ; it speaks of them only 
as things that may belong to them. The law on which our ad- 
versaries found all their hopes, is precisely that upon which 
reposes a part of the pretensions of the public of the city. It 
is found in Partida 3, tit. 28, and law 9—already referred to, 

In the case of Packwood vs. Walden, the Superior Court 
declared that the law 9, tit. 28, Partida 3, gave the battures, 
arenales, to cities. 

In that of Cochran et al. vs. Fort et al., the court recog- 
nized this right in favor of the city ; and let it not be said, that 
each of these decisions is an “ obiter dictum,” to which no 
weight should be attached. 

I have no objection to its being said, that the passing remarks 
which a judge elsewhere makes in giving the motives which 

determine his decree, are obiter dicta; but when I see, that 

the constitution makes it the duty of the tribunals here, to give 
the motives and reasons of their decisions and to cite the laws 
































OF THE STATE OF LOUISIANA. 


upon which they are founded, neither the most adroit and sub- 
tle reasoners, nor the most powerful authorities can induce me _— 
to believe that what may elsewhere be called an obiter dictum, 
is not with us an inseparable part of the judgment and decision 
of the court. 

The only object of the constitution, in exacting that the tri- 
bunals should give the motives for their judgments, and. cite 
the laws upon which they were based, must necessarily have 
been to banish every thing arbitrary from our jurispradence, 
and to place the law eternally above the judges. If there were 
any other, it could be only that of enabling the people to in- 
form themselves of the wisdom, capacity and integrity of the 
judiciary power; and this opinion is confirmed by the fact that 
the state, the people by their representatives, have provided 
with their own funds for giving a greater decree of publicity by 
printing, to the decisions of the Supreme Court. 

6. I have, I believe, said more than sufficient to overthrow 
this last position of our adversaries, and shall, therefore, go on 
to their sixth. And here I find, that I am further advanced: 
than I imagined, and that, in driving the enemy ffom the fifth, 
we have, at the same time, carried their sixth intrenchment. 
In short, they can no longer be permitted to say, that the are- 
nales, the battures in front of cities belong to the public, if by 
that public is meant a being distinct and separate from the pub- 
lic of New Orleans. There seems to me to be no middle 
point. 

The batture belongs to the town or city, or it belongs to each: 
individual owrier of a lot, a thousandth part of its foundation 
(fonds,) situated on its front. 

But I have already demonstrated, that the batture can nei- 
ther be claimed nor owned by any individual. Consequently it 
must belong the city. 

Can the state or nation have any right to it? We no where 
find, either in the Roman, Spanish, or French Jaws, that the 
alluvions either within.or without the limits of cities, belong to 
the state, or nation. 

20 vol. XVIII. 
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Upon. what foundation therefore, could it be pronounced, 
that the batture, which forms the object of the present suit, be- 
longs to the state or nation, to all the people of the state or 
nation ? 

I submit this question to the boldest, and most learned of -all 
our lawyers, whatsoever may be the dignity with which they 
are invested. And in so doing, I tell them not to forget, that, 
as the Roman law instructs us, the right of acquiring by allu- 
vion is derived from natural law, from the ‘‘ jus GENTIUM,’’ as 
it is called by Justinian. That if, with us, as among the Ro- 
mans, the civil law sanctions the right of alluvion, it is from the 
supremely just and equitable consideration, that the land of 
the riparian owner, which has no other limit than the river, is 
exposed to be damaged, impaired, diminished, and carried 
away by that river; and that the alluvion is givento himas a 
compensation and indemnity for the risks and charges which 
the law imposes upon him. 

When the city of Orleans was laid out, did it enter into the 
imagination of the founder, to say to the colonists, to whom he 
gave lots: You shall protect yourselves against the river, you 
shall make, and keep in repair the public road and streets. If 
the river washes away the bank, or destroys the road, you shall 
furnish others at your own cost. If, on the contrary, it adds 
alluvion to the shore it shall belong to me? Nothing can be 
more improbable, and yet he was a monarch, a despot. 

And now tell me: if the river gradually undermines and 
carries away, or suddenly swallows up the shore and levee in 
front of the city, would the state or nation be affected by it? 
Would they be bound to furnish a new shore, levee and high 
road in front of the city at their expense? Should any one be 
found, endowed with sufficient hardihood to maintain the affir- 
mative, a thousand voices would unite with mine to stamp the 
groundless assertion with the brand of utter absurdity. 

Neither the state, nor the nation would have to support the 
losses, which the river might occasion to its banks, to the levee, 
quay or road, any more than they are bound to reimburse the 
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last thirty years, it has expended in the construction, keeping, 
and repair of those objects. 

We must, therefore, conclude that the city, which has alone 
and always supported these expenses, and been exposed to the 
loss ; which ever and alone has been burthened with every 
charge, should alone profit by the alluvions. 

7. I proceed to the seventh, and last position, assumed — 
the defendants, to wit: 

“That the faubourgs Delord and Saulet were not incorpo- 
rated by the act of 1805, but by an ordinance of the City 
Council, in 1835; consequently, that the alluvion, formed 
before that period, cannot belong to the city.” 

If I be not greatly deceived, nothing is more -easy to over- 
throw than this their last proposition. 

For this purpose, the examination of two facts is involved; 
and our duty, in investigating them, is to search for and bring 
to light the truth, and nothing but the truth. 

In one sense, it is correct to say, that the plantations Delord 
and Saulet were not incorporated with the city of New-Oleans 
by the act of 1805; but this sense is very limited, and far from 
being absolute. 

It were unnecessary for me to say, that it is true that the 
faubourgs Delord and Saulet were not incorporated by the act 
of 1805. To say that they were, would be to assert, that a 
being which is not born, has no existence, nor is yet thought 
of, might be an active or honorary member of a company; a 
folly, which, I believe, has not yet been here advanced. 

But it does not result from thence, that the two plantations, 
Delord and Saulet, were not in any manner incorporated : they 
were really incorporated by the act of 1805, though only for 
the purpose of police. 

But they were not incorporated in such a manner as to make 
them urban properties, they still remained rural; and the law 
which created the corporation, within whose limits they were 
embraced, considered them in no other light. In fact, the 
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ated, to impose upon the properties situated within its limits, 
and which were not divided by streets, any tax for lighting, 
cleaning, watering, and city watch. It would have been very 
strange, arbitrary, and even tyrannical, to constrain a rural 
proprietor to become urban. Such a law would have beena 
violation of the great principles of our constitutions. This I 
have said and acknowledged, as well in the court below, as 
here. 

Therefore, so long as Madame Delord and Mr. Saulet made 
no change in their respective rural properties, they continued 
to be riparian owners of rural estates, although embraced 
within the limits given to the city. Thus, so long as they 
were only connected with the city, for the simple purposes of 
police, they had an incontestable right to profit by every ac- 
tession made to their respective plantations, their rural estates, 
by alluvions. 

But in 1806, or 1807, these two plantations, situated within 
the limits of the city, were both divided into squares and 
streets, converted into faubourgs. 

From that time, the prohibition, contained in the 6th section 
of the act of 1805, was removed. 

From that time, by the express will of their proprietors, 
these two plantations ceased to be rural, and became urban 
estates, integral parts, for all public, legal purposes, of the city 
of New-Orleans, and could be taxed. 

What are we to conclude from these indisputable facts ? 
That, very long before 1835, the faubourgs. Delord and Saulet 
were duly incorporated with and united to the city of New 
Orleans; that they were so united and incorporated from 1806 
or 1807. I will now examine the assertion, that those fau- 
bourgs were only incorporated by an ordinance of the city 
council in 1805. I ask, by what authority could the city 
council incorporate faubourgs? For my own part, I know it 
not; and if such authority has been delegated to it by law, it 
has escaped all my researches. 
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But, in 1810, a law was passed by the territorial legislature, Eastern: Dis. 
(pdge 49 of the acts of that year) of which I have already _A?ri MAbs 


spoken, which enacts: 

“Section 1. That the keeping and repairs of the levees 
of every real property situated on the banks of a river, which 
have been, or shall be for the future, divided into lots, and 
which shall not have been annexed to a city already incorpo- 
rated, or which shall not have been erected into a city, bo- 
rough or village, and as such incorporated, sHALL BE AT THE 
CHARGE OF THE WHOLE OF THE PROPRIETORS OF THE LOTS 
situate on the said real property; and, for that effect, the 
parish jury shall cause to be valued every one of the said 
lots; and the amount to be paid by every one of the pro- 
prietors, for the keeping and repairs of the said levees, thall 
be in proportion to the valuation of said lots: Provided, 
that, in the valuation of said lots, by virtue of this act, the 


same shall be valued without including, in the said estima-: 


tion, the value of any part of the improvements which might 
have been made by the owners upon said lots. 

“Section 2. That the repairs of the roads, streets, and 
avenues on the said real property, divided into lots, without 
having been incorporated or annexed to some city, borough, 
or village, already incorporated, shall be made by the pro- 
prietors of the lots in front, whereof the said roads, streets, 
or avenues, are to run conformable to the plan of the said 
real property, situated on the banks of a river, and divided 
into lots, as aforesaid.” 

In March, 1813, a new law was passed by the legislature of 
the state, upon the same subject, the first section of which is 
conceived in the following terms: ° 

“‘That so much of the sixth section of the act incorporating 
the city of New-Orleans, passed in one thousand eight hun- 
dred and five, as gives the city council power to lay tax, for 
the use of the city, on the suburbs, which are laid out into 
streets,, outside of the city and incorporated suburbs, shall 
be, and is hereby repealed, with all acts having reference 
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Hasrenw Dis, thereto, until the city council shall extend to the aforesaid 
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suburbs equal support and privileges with the city and ineor- 
porated suburbs, agreeable. to the tax that may be laid on 
such suburbs by the city council.” 

These two laws are the only enactments which I know, 
having any relation to the subject in question. 

But I do not see any thing in those acts which gives the city 
council the right of incorporating faubourgs. 

On the contrary, the first seems to me to repel the idea, and 
to be in no manner applicable to the property Guano con- 
tained within the incorporated limits. 

The second abrogates, without repealing, the sixth section 
of the charter of 1805; for, if it prohibits the execution of the 
powers contained in that section, it also authorizes their 
exercise, when the city council shall judge it convenient to 
extend to the faubourgs, of which it speaks, the same support 
and privileges which it accords to the city and incorporated 
faubourgs, in respect to the tax that may be imposed on them. 

This law, well examined, signifies then, simply, that the 
city council shall employ for the lighting, cleaning and water- 
ing of the faubourgs in question, the proceeds of the tax that 
may be imposed upon them. It signifies, and can signify 
neither more nor less, if its expressions be compared with 
those of the 6th section of the act of 1805. 

Thus, I nowhere find, but that the plantations Delord and 
Saulet were incorporated by the act of 1805, at least for cer- 
tain objects of police, such as subjecting them to the ordin- 
ances and regulations which might be made by the city 
council, concerning the roads and levees, and also the public 
order and safety. 

I see, on the contrary, by the act of 1805, the express facul- 
ty given to the proprietors of those plantations, to assimilate 
themselves entirely to the city and faubourg already existing ; 
always under the condition of paying such a tax as should 
be imposed upon them, after their division into streets, squares, 
lots, &c., for their lighting, cleaning, &c. 
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I see, afterwards, a modification of the dispositions contained Essterm «Dis: 
in the 6th section; a modification which, in its result, forever ae 
subjects the faubourgs Delord and Saulet to a tax; provided, ~~ 


that the proceeds thereof be employed for their exclusive v8. 
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Thus, when, in 1806, the plantations of Delord and Saulet 
were divided into streets and lots, &c., they profited by the fa- 
culty of being assimilated and annexed, by the pure, simple, 
free and entire consent of their proprietors; and, since that 
time, the faubourgs, into which these two plantations were 
converted, have never ceased to be, in fact and in law, incor- 
| porated with the city of New Orleans. It is, therefore, toa 
‘certain degree an error, to advance that those faubourgs were 
. not incorporated by the act of 1805. Their incorporation goes 
back to that period. Whether in 1835, or at any other time, 
the city council may have made any act, passed or adopted any 
resolution, deliberation or ordinance, which may have been en- 
titled, either by itself or others, an act of incorporation can be 
j a matter of no importance. ; 
. We will discuss the supposition, that the act of 1810, which 


' I have cited, is applicable to the faubourgs Delord and Saulet. 
Madame Delord and Mr. Saulet were obliged, by their ori- 
— ginal title, to furnish and keep up the levees and road along the 

front of their respective lands. This charge was imposed upon 
j them, and from thence resulted their right to the accession by 
y alluvion. 





On the erection of their plantations into faubourgs, in 1806, 
they enclosed by a levee, all the part of the batture sufficiently 
high to be incorporated and united to the principal property, 
and thus subjected to their private ownership. 

From that period, they both ceased to be burdened with the 
care of the levees and roads, which was then thrown upon the 
public of the city. 

In 1810, this charge was taken from the public of the city © 
by law, and imposed upon the whole of the proprietors in the 
faubourgs erected upon the plantations Delord and Saulet,, 
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Eastern Duis. which had, since two years, ceased to exist as plantations. 
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Thus, the charge did not return to these ci-devant rural pro- 
prietors; they were altogether discharged from it. 

Can the Cotton Press Company, supposing it to represent 
the rights of those two persons, take advantage of either of 
these circumstances, to call itself the owner of the batture 
which existed outside New Levee street, by means of which 
those persons had reclaimed and taken possession of all that 
portion of the batture which was ‘ of sufficient height to be 
considered as private property.” 


L. Peirce, on the same side, argued to show that from the 
time Faubourg Delord became a part of the city, the plaintiffs, 
as the successors of the Corporation of New Orleans, were the 
owners of the alluvion formed thereafter. This right is found- 
ed in natural law, in Roman Jaw, in Spanish law, in the Lou- 
isiana Code, and in the declarations of jurists and others of 
what the Louisiana law is and has been administered. It is 
proper to begin by explaining the law of alluvion as received 
by those nations from whom we derive our legal system and 
whose texts we have adopted. These will show that the de- 
fendants have not a shadow of claim to the alluvion in contest ; 
on the contrary, that the batture formed outside of the levee on 
which the Cotton Press stands, and that in its front belongs to 
the Municipality. The following ate the sources of these 
laws : 

Vide Roman law—* Pretered quod per alluvionem agro tuo 
flumen adjecit jure gentium tibi acquiritur ;” 1 Institutes, tit. 2, 
law 1, sec. 20. 

‘‘ Preterea quod per alluviotiem agro nostro flumen adjecit, 
jure gentium nobis acquiritur; Dig., lib. 41, tit. 1, law'7 and 
16, sec. 1, p. 261, 269, Hulot. Code, lib. 7, tit. 41, law 1; 
Tissot’s translation, vol. 3, p. 243. 

The counsel then goes into learned dnd critical definitions 
of the Latin words Ager, ager limitatus, agro tuo and agro 
nostro, and contended that ager only applied to fields or rural 
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estates which may belong to a community; clearly showing 
that not lots in towns, but fields, cultivated farms belonging to +? 
communities, or rural estates were alone contemplated by the “xonanaaiee 
word ager, and consequently the alluvions formed to them are i: ae 
not governed by the same principles as urban property. See ot q 
also Calvin’s Dictionary, Verbo Civitas. He also contended 

that the Roman law was the common source of the Spanish 


Jaw, and their tribunals applied and adopted it, when their 


own statutes were silent. So the Spanish and Roman laws 
may be considered as the same on this subject; both giving 
the right of alluvion to rural estates or Riparian proprietors 
only. 

2. He further urged that the law of Louisiana was not in 
conflict with either the Roman, Spanish or French texts on this 
subject. They have been construed by our courts and found 
to accord with those ancient laws, from the decisions in the 
cases of Gravier vs. Mayor; Aldermen, and inhabitants of New 
Orleans in May, 1807, and in Morgan vs. Livingston, in 1819, 
down to the latest periods. See 1 Harrison’s Con. Rep., 
451. 

The decisions under the Code of 1808, page 96, art. 8, are 
found in ,the cases of Livingston vs. Morgan, 6 Martin, 19; 
Packwood vs. Walden, 7 Martin, N. 8., 87; Cochran vs. Fort 
& Story, idem, 627; Cambre et al. vs. Kohnet al., 8 idem, 
575. 

The Louisiana Code of 1825 has made no change in the law 
or legislation on this subject. We submit, therefore, with con- ' 
fidence that by the law as always existing in Louisiana, the ~ 4 
alluvion was only given to rural estates; and that the word ; 
“lands” was understood as not applying to city lots fronting 
on a port. 

8. The defendants have not brought themselves within the ' 
textual provisions of our laws. Are they owners of rural 
estates having natural boundaries, or bounded by the river 
and as such entitled to alluvion? They derive’ title. from 
Madame Delord, who.in 1806, divided her property into town 

21 VOL. XVIII. F 





































ents enailnll tba , 
ON a RES tit ty, ‘ 
cetualincaeae. na ee sor eeteenenee . — = 
7 4 oe os = a - aoe Steencnaemnttsu-tacannoninnareees ena 


162 








CASES IN THE SUPREME COURT 


Eastenx Dis, lots, as an addition to the faubourg St. Mary; and sold among 


April, 1841. 


MUNIOIPALITY, ylans which was also divided into lots. 


No, 2 
vs. 
ORLEANS 
COTTON PRESS. 


others to Larche and Saulet the property that figures on their 
These plans designate 
the form and boundaries, and show that Madame Delord sold 
no more than what is described upon her plan, and is a limit- 
ed lot. The plan makes part of the contract of sale, for the 
lots were sold'in reference to it. See the case of Suarez vs. 
Duralde, 1 La. Rep. 260. In the sale to Larche she does not 
sell face au fleuve, but fronting on the road and levee; and 
expressly charges his lot more, as he is not to be burthened 
with keeping up and in repair the road and levee. She ex- 
pressly says: ‘en outre elle se désiste de toutes pretensions 
sur le fleuve.”” The right of alluvion that she had, when a 
riparian owner of a rural estate, is gone and abandoned. 

4. In this case, we prove by Madame Delord’s plan that 
her whole plantation was divided into lots ; that the three lots 
sold to Larche, and those sold to Saulet, forming the source 
from which the defendants claim the greater part of their front, 
were of small extent and the whole of it within the incorpo- 
rated part of the city; and from the time of altering the 
original condition of the plantation it ceased being such; and 
every purchaser became owner of an “‘area”’ or “insula” and 
not of an ager. If these divisions had not been within an 
incorporated city, but continued to be rural property they 
would have come under that class of property to which the 
right of alluvion was refused. The ager limitatus was not 
confined to those lands taken by the Romans from the enemy, 
&c.; but applied to all rural property having limits affixed by the 
hands of man; and whenever there was such boundary the 
alluvion was not given. See Claude Ferriére, Inst. vol. 2, 
p- 44. 1 Dumoulin, p. 91 and 92. Gloss. 5 sec. 120 et 122. 

5. It is contended that the city or municipality has -lost 
any rights it may have had to this batture, by the supineness 
of the city authorities to a late period, and the acknowledgment 
of the defendants as proprietors conveyed in the expressions 
of the ordinances, &c. Property cannot be taken away by 
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loose expressions and wording of legislative and city enact- ¢ 
ments; though their solemn and direct enunciations as to _* privet. 
future acquisitions would no doubt be effective. The neglect 


of our rights and interests caused the separation of the city 


came the administrator of the public affairs. within its limits, it 
asserted the right to the batture in its front, and to administer 
it for the use of the public. Administrators of communities 
are not created with such powers that by negligence or igno- 
rance, they can alienate the property intrusted to their charge. 
Consequently nothing could be lost by the former administra- 
tions of this property, by admissions, acknowledgments, or by 
implication from their acts. La. Code, art. 426-7-430. See 
also the case of Pierce et al. vs. New-Orleans Building Com- 
pany; 9 La. Rep. 403. See act of 1805, sec. 11 ad finem. 
6. We conclude that any expressions used in the ordinances 
cannot be urged against us to deprive us of our property; and 
that no solemn recognition of any rights of the defendants was 
ever made by the Council and approved by the Mayor; that 
had it been so, an acquiescement or abandonment would not 
have had any binding effect, because not within the scope and 
power of their administration. Had they done so, their acts 
could at any time have been attacked before the judicial 
tribunals. , 
7. We have shown that the defendants have no title by the 
Roman, Spanish, or Louisiana laws, as construed by our own 
courts ; and we will now proceed to prove and show to whom 
the alluvion or batture now in contest does belong; according 
to the jus gentium, and the Roman, Spanish and Louisiana 
laws. | 
The learned counsel then proceeds to show by the act of 
1805 incorporating the city of New Orleans, and the act of 
1810, amendatory thereof, that the making and keeping in re- 
pair roads and levees, in front of all real property situated on 
the banks of a river, which has been or shall in future be divi- 
ded into lots and annexed to a city already. incorporated, shall 
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into municipalities. As soon as the second municipality be- corrow pnzss. 
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Eastern Dus. be at the expense and charge of the whole of the proprietors, 
April, 1841. 


&c., in proportion to the valuation of said lots, &c., and that 
in 1812, the limits of the city were reduced, and the settle- 
ments, including Madame Delord’s property, was made a 
ward and elected analderman. Therefore the alluvion formed 
after 1805 was the property of the public; from the time that 
the limits. of the city were established, every thing hereafter 
created outside of the then existing levee, did not by any law 
belong to individual proprietors, and consequently all the al- 
luvion that was formed from the bed of the river became 
public. 

8. This alluvion is not formed from the gradual wearing 
of the land on the other side by the negligence of the proprie- 
tors, but is acquired by a regular and an immense deposit. If 
any loss had accrued by the land being decreased instead of 
increasing, it would have been the loss of the city ; for it would 
have had to purchase land for a street and levee; the rural ser- 
vitude being extinguished. The city, therefore, has the right 
and is entitled to the alluvion by the jus gentium. See Puf- 
fendorf, droit des gens, del acquisition des Accessoires, liv. 4, 
cap. 7, p. 636, 637, 638; Barbeyrac’s note on this passage ; 
Grotius de Jure, Pac. et Bell., lib. 2. cap. 3, sec. 19, No. 3, 
p- 262. The Code of 1808 declared that things which belong 
to cities are public ; see also La. Code, art. 445. It is alsoa 
matter of history that while this country was in possession of 
the Spanish government, the use and occupation of the batture 
formed before and in front of the city, was strictly public; and 
every edifice erected on it without special permission was 
abated, and the space covered by high water was considered as 
the bed and bank of the river; all alluvions were held as soon 
as formed for the use of the city and the public. The Legis- 
lature, by the 13th section of the act of 1805, chartering or in- 
corporating the city, expressly transferred all rights of proper- 
ty which the State might have of every kind; not only what 
it owned, but also of that of which it had only the use and en- 
joyment. The State did not reserve any public rights within: 
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the city limits; only reserving the power of modifying the Eas: oer 
e cily y g Pp y 8 yey Bn 


charter when it suited. 


xontomaurre i 

Preston, Roselius, R. Hunt, Eustis, Soulé §& Hoffman, for 205" 
. AEE Ss. ORLEANS 

the defendants, made the following points in argument: COTTON PRESS, 
1. The front proprietors, and owners of the Cotton Press, 

are riparian proprietors of the soil, and as such entitled to all 

the alluvion or batture which attaches to their property. This 

character and right 1s secured to them by both the old and new 

Civil Codes of Louisiana, and cannot be taken away by any 

provisions or principles of the Spanish or Roman law, or by the 

fact of this property being brought within the corporate limits 

of the city of New Orleans by the act of incorporation of 

1805. 
2. From the year 1763, when the Jesuit’s order was abolish- 

ed, down to 1831, the defendants and those under whom they 

claim, held undisputed possession of the property now claimed 

by the Municipality. During that time it was always consider- 

ed riparian property. In all the titles of conveyance the allu- 

vion, or future increase in front, is expressly mentioned and 

passed to the purchaser. This property too was liable to all 

the burthens and duties of riparian owners. They kept the 

highway and levee in repair. They were repeatedly allowed 

to change the levee in order to take in the alluvion.. In 1821, 

Geo. Hunter, one of the persons from whom the defendants 

derive title, was authorized by the Parish Court to extend his 

levee; the police jury recognized him as riparian owner. In 

1830, Burthe’s property was recognized as riparian, and he 

was allowed to extend his levee in order to take in the batture ; 

and the City Council and city authorities repeatedly recognized 

the front owners to be riparian proprietors. The city ordi- 

nances relating to roads, bridges and levees made the.same re- 

cognition. The front proprietors were considered as proprie- 

tors and makers of the levee, and required under penalties to 

keep them in good repair. See old edition of the ‘city laws,” 

pages 39 to 53, 61, 167. 
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3. All the authorities and the principles derived from the 
civil law agree in establishing two main points for the defen- 


wonrermstit® dants: Ist, that the banks of a river are the property of those 





who possess the adjoining lands ; and 2d, that what is added to 
an estate by alluvion belongs to the proprietor of that estate. 

In the Institutes of Justinian, lib. 2, tit. 1, sec. 4, de usu et 
proprietate riparum, principles in support of the above position 
are laid down. See also Dig., lib. 1, tit. 8, sec. 5, verbo Ri- 
parum ; idem, lib. 41, tit. 1, sec 30. The Spanish law is also 
explicit on this point; Pardida 3, tit. 28, law 6, which says, 
“every one may make use of ports, rivers, and public roads.” 
Civil Code of 1808, page 96, art. 8, ‘The property of the 
shores of rivers belongs to those who possess the adjoining 
lands. See Morgan vs. Livingston, 6 Martin, 230; La. Code, 
art. 446. 

4. Whatever is added to an estate by alluvion becomes the 
property of the owner of that estate ; and therefore Madame 
Delord Sarpy and the defendants claiming under her are enti- 
tled tothe alluvion formed in front of and united to the said pro- 
perty. The principle on which this rule is based is so natural 
and just that it will be found to pervade all systems of law. 
The Roman law lays down the rule ina variety of forms. See 
Institutes, lib. 2, tit. 1, sec. 20, verbo de alluvione; idem, lib. 3, 
tit. 24, sec. 3; idem, lib. 2, tit. 1, sec. 22; Digest, lib. 41, tit. 
1, sec. 7, § 1; Code, lib. 41, tit. 1, sec. 56; idem, lib. 7, tit. 
41, 1, 3; Partida 3, tit. 28, law 28, 31; Civil Code of 1808, 
page 102, art. 3; idem, 104, art. 8;-idem, 106, art. 13 and 14; 
La. Code, art. 490, 496, 501. 

5. The plaintiffs rely with great confidence on the Spanish 
laws, especially Partida 3, tit. 28, law 9.’ This law speaks of 
things which belong to a city as founded by the sovereign under 
the Spanish laws. The lands were granted and appropriated 
for the site, and other lands granted and appropriated for the 
use of the city. Therefore the beaches and sand-bars within 
these lands belonged to the city by the grant or appropriation 
of the founder, under the authority of his sovereign. These 
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sand-bars were not necessarily alluvions, but might be formed Easrzaw 4. 


by the washing of the soil from the sand-banks. Alluvions, 


city, became ifs property, because the city was by grant or 


appropriation the riparian proprietor of the land to which it corven tapas: 


was added ; just as they would have accrued to an individual 
who owned the front or land to which they accreted. The 
Arenales were granted or appropriated to a city; they were 
entitled under the appropriations or grants of the sovereign or 
founder to all the sand-bars, which is proved by the fact that the 
liberties of the city, the forests, pastures, &c., are placed on the 
same footing and could only be held by grant or appropriation. 
See 2d vol. Land Laws, appendix 1; Nos. 66, 69, 70, 92, 
pages 36, 37, 44, Recopilacion de leyes de las Indias, book 4, 
tit. 7, law 13; idem, lib. 4, tit. 13, law 1. 

6. It is not denied that the general rule laid down in the 
Civil Code, art. 501, is that ‘‘the alluvion belongs to the own- 
ER OF THE SOIL SITUATED ON THE EDGE OF THE WATER, 
whether it be a river or acreek, and whether the same be na- 
vigable or not ; who is bound to leave public that portion of 
the bank which is required by law for the public use.” This 
is the principle of the law in Louisiana, but the learned counsel 
of the plaintiffs say the Roman law must be consulted, and its 
modifications taken as the true rule on this subject. With the 
view of proving this, it is contended that the word ager referred 
to, must be properly understood and its different meanings 
attended to. We find it first inthe Digest book, 50, tit. 16, 
law 27, de verborum significatione—‘Ager est locus qui sine 
villa est;’’ Ager is a place without buildings. See Cujas, vol. 
8, p.481. Calvin’s Dictionary is likewise quoted verbo Ager. 
For the definitions of the words fundus and predium see Dig. 
book 50, tit. 16, law 211, 215. According to all these defi- 
nitions it is clear that ager means a piece of land without any 
buildings ; fundus is applied to land on which buildings are 
erected; and the word predium (to use the language of the 
Judge a quo) ‘‘in its restricted sense means perhaps only a 


———— 
too, under these regulations and laws, in the front, &c., of the Mer 
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extended sense it includes ager, or any other real property 
and the possession of it.” These words according to the au- 
thorities cited, it is contended, show us “that in the text of 
the Roman law, the alluvion is given only to the ager.”” That 
heredad in Spanish means the same ; the translation of the In- 
stitutes into Spanish by Berni, using this word for the Latin 
word ager. It is admitted the two words are the same in the 
different languages. But the word ager in the Institutes and 
Digest is simply used to express the idea of land, ground, 
or soil; and how can this advance the pretensions of the 
plaintiffs? The context of Ager is ‘*Preterea quod per allu- 
vionem agro flumen adjecit, jure gentium nobis acquiritur.” 
This law is merely enunciative of a general principle of the 
law of nations on the subject of alluvion. The plaintiffs how- 
ever claim on the distinction between urban and rural pro- 
perty; that on becoming a-city they are entitled to the alluvior. 
In support of the foregoing principles and rules, see La. Code, 
art. 501. Napoleon Code, 556. Institutes, tit. 1, law 2; de 
alluvione. Partida 3, tit. 28, law 26. 8 Locré, No. 15, 2}. 
p- 163, 182. 3 Toullier, No. 149 et seq. 4 Duranton, No, 
400. Merlin verbo alluvion. 

7. It is next urged that the reason on which the principle in 
relation to the right of alluvion is founded, is inapplicable to 
the riparian owner of riparian property. The maxim of na- 
tural justice and equity expressed in the Roman law is qui 


- sentit onus, sentire debet et commodum ;’’ he who is exposed 


to the loss of the thing, ought to profit by the advantages 
which may accrue toit. But itis boldly assumed that the 
riparian owner of city property is not exposed to suffer loss 
from the river, and that he is not therefore entitled to the ad- 
vantages resulting from it. This position is incomprehensible. 
Suppose a town lot or square is undermined by the current and 
is carried away by the abrasion, it cannot be denied that the 
owner sustains a loss, occasioned by the river, which would 
not have happened if the property had not been riparian. Will 
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either the corporation or any other person indemnify the Kasrens 
owner for the loss? Certainly not. How then can it be said a. 
that the owner of city property thus situated is not exposed to ~~ 
sustain damage from the river? So far from being exempted ~ 

onuxame 
from the onus, the loss to which the riparian owner of urban corrow pause. 
property is exposed, is infinitely greater than that of the rural 
proprietor. 

8. But the court below lays down the broad rule, and says, 
“if the right of alluvion is a consequence of that principle of 
law and equity, that he who is exposed to suffer by the en- 
croachments of a river, should likewise have the benefit of the 
additions which the river makes to his land; or in other words, 
that he who has against him the chances of loss, should also 
have in his favor the chances of gain, a powerful reason at 
once presents itself, why the owners of front lots in‘a city 
should not be entitled to the alluvion, and why the city should 
be. Inacity the owners of front lots, if the bank is carried 
away by the water, are not bound to give their lots for the 
establishment of a new bank, unless the community indem- 
nifies them ; the city, on the contrary, if the bank is washed 
away is obliged to pay for the ground necessary to build a 
new bank upon.” 

This assumption of principles although sanctioned by the 
solemn judgment of the court agud, is, so far as our re- 
searches carry us, without the aid of any provision of law to 
justify them. The 501 article of our Code, quoted above, 
enacts in the most positive manner that the front proprietor ‘is 
bound to leave public that portion of the bank which is requir- 


~ ed by law for the public use.” The space thus required to be 


left for the public use is fixed by the Municipal Councils, or 
Police Juries. In the case of Henderson and others vs. Mayor, 
Aldermen and Inhabitants.of New-Orleans, so much referred 
to, it was decided that the present defendants, or what is the 
same thing, those to whose rights they have succeeded, were 
bound to give the land necessary for a new levee, without in- 


demnity. The judgment declares that ‘no indemnity is due 
22 von. xXxvin. 


170 


CASES IN THE SUPREME COURT 


Easten® Drs. for land used for a levee. This is a charge to which all ri- 


April, 1841. 


MUNICIPALITY 
wo. 2. 


v8. 
ORLEANS 
COTTON PRESS. 


parian proprietors are subjectcd. It is different when new 
roads or streets are to be established. The law provides in 
such cases that the owner of the land over which they pass, 
is to be indemnified.” Here it is seen the present defendants 
were required by the decree of this court to give the land 
necessary for a new levee without indemnity ; and now when 
their right of alluvion is disputed, they are told they do not 
possess that right, because if a new levee is to be made they 
are not bound to furnish land for that purpose, without being 
indemnified by the city. Is this any thing but mere mockery ? 

Both the court aqud and the counsel for the plaintiffs are 
mistaken. The owners of front lots in a city are bound to 
give sufficient space for a new levee, if the former bank is 
carried away by the water. This is a ‘charge to which all 
riparian proprietors are subject.’’—It results from the situation 
of the property. This is the well known and settled law of 
the land; and it had never before been seriously disputed. 
There is not an instance on record in which the city has paid 
for the ground necessary to build a new levee? Besides the 
riparian owner has no choice; for if he should be obstinate 
and attempt to withhold’ the ground for a new levee, his pro- 
perty would be exposed to ruin. 


9. The claim of the plaintiffs to the property in dispute is 
based upon the supposed legal effect of the incorporation of 
the city of New Orleans, and of the division and sale of the 
plantation, of which the property formed a part, into lots. It 
is stated, that by reason of these acts, the title to the allavion 
or batture in front became vested in the corporation of New 
Orleans, for the sole and exclusive use and benefit of the 
public, and is now vested in its successors, the present plain- 
tiffs. 


The whole of the property in dispute is alluvial : part is ap- 
plied to the purposes of private ownership, and that portion 
outside the present levee is subjected to the public use: the 
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4 
title to this latter portion the plaintiffs assert is also vested in E 


them, for the*causes before recited. 


Thus, it will be seen that the plaintiffs take upon themselves “7™1CHAH™ 


affirmatively to show that the law gives them the title to the 
property. 

Considering the case entirely independent of the exceptions 
taken to the plaintiffs’ right of recovery in the plea and answer 
of the defendants, it has all the appearance of an experiment 
—certainly a bold one. It meets at the very commencement 
the judgment of the Superior Court of the Territory in the case 
of Gravier, which negatives every proposition of law on which 
the plaintiffs can expect to recover. It is opposed by the ac- 
quiescence in the principles settled in that case by the city and 
the community for upwards of thirty years. Since that deci- 
sion, battures in front of our suburbs have been the subject of 
private ownership ; they have been occupied and improved by 
the proprietors ; they have been in all respects considered as 
any other private property; they have been bought and sold, 
and interests have been created in relation to them, which would 
never have existed but from the confidence of the people in the 
integrity and intelligence of their principles of justice. 

To disturb the possessors of property under circumstances 
like these—to scatter to the winds interests created under the 
sanctions under which these have grown up—there must be a 
reason of the strongest kind. The high intelligence of the 
court would in such a case at least require from the plaintiffs 
indisputable evidence of the existence of the law which vests 
the title to the property in them. They must be satisfied be- 
yond a doubt, that the laws of the country impose on them the 
stern duty of undoing what has been done. Nothing must be 
left to surmise: nothing can be inferred concerning the laws 
from mere implication: there must be no doubt in a matter of 
this kind. If there be any doubt, the principles settled in the 
case of Gravier must stand—the jurisprudence of the country 
must remain undisturbed, and the defendants remain in the 
possession of their property. 
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By the law of alluvion—a law founded on justice, reason 
and sound policy, and which prevails throughout the different 
countries of christendom with a singular uniformity—land is 
considered not in relation to the ownership of it, but its posi- 
tion. The alluvion accrues to the soil, whether its owner be 
the sovereign or a corporation, subject or citizen; and a corpo- 
ration owning the soil must necessarily acquire by alluvion, in 
the same manner as any other owner would. 


The court will consider our codes as the best exponents of 
the law. The meaning of the word som is certainly beyond 
doubt or cavil. The terms ager and heredad will remain un- 
changed in their primitive and generic signification—co-exten- 
sive with our terms lands and hereditaments of the common 
law—and the law of alluvion will be left to its general opera- 
tion, unless something else is shown against it besides the ver- 
bal criticism, by which its application has been attempted to be 
restricted. 


What possible relation has the law areNnazes to the law of 
alluvion? If the city held an arenal or a batture, they would 
hold it under the class of property in which this law places it ; 
they would hold it as property which could be alienated. But 
this law has no relation to the means of acquiring property. 
The city may acquire the arenal by alluvion, if it owns the soil 
to which the alluvion is attached, in the same manner that an 
individual would acquire it. But of itself the law arenal has 
no relation to the law of alluvion. No mention is made of it 
in the text, no reference is had to it in the commentators. The 
attempt to force this law from its evident meaning. and opera- 
tion is not new. ‘It was made in the case of Gravier, by the 
eminent counsel who argued the case—and failed ; for if the 
court had considered that the law arenales gave the battures in 
front to the city, in the sense now and then contended for, the 
city would have succeeded inits suit. In deciding that case in 
favor of Gravier, the court repelled this application of law 
arenales. 








OF THE STATE OF LOUISIANA. 


The law in agris has no more relation to the law of this Kasren’ ew 


case, than that just commented on. 

It was not in force in Spain, and this court has determined 
conclusively in the case of Morgan vs. Livingston, as to its 
non-existence as law in this country. 

The view taken of this law in the tribunals of France, coin- 
cides in a singular manner with that given by Judge Martin, 
in delivering the opinion of the court. 

The royal court of Toulouse, in the case of Marguet vs. the 
Commune of Blagnac, in determining that the intervention of 
a road was no impediment to the right of alluvion—the road 
belonging to the proprietor of the riparian estate, and not to the 
commune—state, in commenting on this law: 

‘‘Enfin la loi invoquée n’avait de rapport ‘ qu’aux champs 
qui, aprés la conquéte d’une province ou d’une ville, étaient 
distribués aux soldats romains, ou partie aux soldats et par- 
tie au public, sous certaines bornes ou limites, qui étaient 
décrites et désignées avec grand soin dans des tables d’ai- 
rain; et afin que ce partage ne put point étre altéré et qu’il 
n’y eft jamais de confusion au discernement de ce qui leur 
avait été assigné, on voulait que ces bornes fussent inviolables, 
et que, pour cet effet, elles ne pussent étre ni restreintes ni 
étendues par le droit d’alluvion.’ C’est ainsi que Duperier 
explique cette loi, dans ces questions notables de droit, liv. 
2, question 3, ou il observe avec M. le Président de Lestang 
que pour obvier & !’altération que l’alluvion pourrait occa- 
sioner aux dits champs ainsi distribués, on laissait toujours 
un grand espace de terre entre les champs assignés aux sol- 
dats et les bords de la riviere voisine ; en sorte que son eau ne 
put aller jusqu’& ces champs, qui, pour cette cause, étaient ap- 
pelés agri limitati.”” (22 Sirey, 2, 34.) 

The law in agris excluded in Rome the description of lands 
of which it treats, fromthe operation of the general law; it has 
no relation to the provisions of our code concerning alluvion or 
the principles upon which they are founded. 

The defendants have no interest in contesting the soundness 
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of the principle of the law in agris: it is only its application to. 


to the present case that theydeny. It would be idle to contend 
that, in the case provided for by that law, the principle is not 
properly applied. 

In the distribution of lands among the soldiers of the Ro- 
man empire, if each concession was limited, and if the space 
between the lands parcelled out and a river was reserved to the 
state, or should be granted to a city, there is nothing to inter- 
fere with the right of the proprietor of the bank to the alluvion, 
be he the sovereign power or a city. 

How would the application of the principles of the law of 
alluvion be different under ours, or any other system of juris- 
prudence? If a man have an estate on the bank of a river, 
and he chooses to sell part of it, and reserve the bank, what is 
there to prevent it? What law does he violate ?—what right 
does he interfere with? The purchaser would in this case ac- 
quire an ager limitatis, and the proprietor retaining the bank 
necessarily owns the alluvion which may attach to it. Such 
would be the rights of the parties, without reference to any 
provision of the law inagris. 

There ean certainly be nothing in this law, or in its conse- 
quences, which can give the plaintiffs any right to the proper- 
ty in question. 

Chaneellor Kent, én treating on the subject of highways, 
says: ‘It may be considered as the general rule, that a grant 
of land bounded upon a highway or river, carries the fee in the 
highway or river to the centre of it, provided the grantor at the 
time owned to the centre, and there be no words or specific 
description to show a contrary intent. But it is competent for 
the owner of a farm, or lot, having one or more of its sides.on 
a public highway, to bound it by express terms on the edge of 
the highway, so as to rebut the presumption of law and there- 
by to reserve his latent fee in the highway. It is equally com- 
petent forthe riparian proprietor to sell his upland to the top or 
edge of the bank, and to reserve the stream or flats below high 
water mark, if he does it by clear and distinct boundaries. Tlie 
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purchaser in such a case takes the bank of the river as it is, or an a 
may thereafter be, by alluvion or decrease of the flow of ‘the eg 
river. He takes it subject to the common incidents which may — a. 
diminish or increase the extent of his boundaries.” 3 Kent’s v8. 4 
Commentaries, 434, and cases cited. ' COPTON. PRESS. - 
Some confusion of_idgas is created by connecting the charge ~ : 
of making-4 levee with the right of property in the soil. There 
is no necessary connection between the two. The levee, which 
protects the riparian estate, also saves the adjacent country 
from inundation. By law, it is at the charge of the riparian ' 
proprietor ; and by the act of 1821, by which the port of New 
Orleans was extended, the construction and even repairs of any 
other levees than those at that period kept up by the corpora- 
tion, were left at the option of that body. 
The riparian proprietor had no right to receive wharfage for 
the use of his bank; but gn making or taking on itself the re- 
pair of a levee, the corporation could indemnify itself by ex- 
acting wharfage. 1 Moreau’s Digest, 653. 
_ By constructing or repairing a levee, or making a road or 
other way, by the corporation or any public body, no rights of 
property in the soil are lost or acquired, as these acts depend 
on the right of use vested in the public, of which the munici- 
pal government is the guardian and representative. Our law 
on the subject of alluvion is general, andgassigns no difference 
in its application to the soil on which a levee is required, and’ 
that on which it is not. 
The alluvion accruing under our laws ¢o the soil, without re- 
ference to the ownership, whether it be vested in the State, a 
corporation or an individual, a question might arise out of the 
late accident to the town of Plaquemine, which would test prac- 
tieally the application of the principles of the law of alluvion: 
Portions of the front lots have been carried away by an avul- 
sion of the river, so that parts of these lots now form a portior 
of the bank of the river. 
The levee which is to be constructed anew on these lots will 
form the bank of the river. Lai-Code, art, 448.. 
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tiene pe The use Of this’ bank is public, the property perce Sod 
— __ changed in the owner. Art 446. 
Steageagiee The levee being constructed under the direction of the mu- 
ve. nicipal authority, the public convenience as to the use of the 
corron ents. bank can be protected. 
~ , Ifan alluvion be formed in front of these lots, to whom would 
it belong? ' If the law of alluvion in the code governs, it must 
belong to the owner of the soil to which it is attached. 4s 
yet, no law has been found giving alluvion formed in front to 
cities; and on the principle of equity, on which it is said the 
law of alluvion is founded, the owner of the land, one half of 
which has been lost to him by the force of the river, is certainly 
entitled to the increment which the river may afterwards insen- 
sibly and gradually add to his property. 

But it might thus happen, that the owner would have more 
land than his title originally gave him; his land may have’ 
been strictly speaking a limited field and not a riparian es- 
tate. This increase of quantity might be a consequence of 
the application of the law of alluvion, and would not be in- 
Consistent with the equity of the rule, that he who is exposed’ 
to the loss is entitled to the advantage which may accrue to aw 
estate. 

10. The incorporation of the city and the division of the’ 
principal estate to which this alluvion belonged, into lots, are’ 
alleged to have given the plaintiffs a right to the property in 
dispute. In order to test the fallacy of this proposition, it is 
necessary to examine each branch of it separately. 

How the separation of a number of inhabitants , and a dis- 
trict inhabited by them from the general civil division of the’ 
territory of the State, and authorizing them to exercise certain 
special powers through their representatives can be construed. 
into a cession of any other substantial powers, or as conferring 
any powers not expressly delegated, is under our system of 
government not easily understood. 

But the division and sale of the estate into lots—how does , 
this affect the right of alhivion? ‘or what is produced by all the 
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causes combined—the incorporation of the city, division and Basrenm Die 
sale of a riparian estate in lots? , It must be borne in mind,\ i. 
that since the first discussion of this question as to the rightof ™ 
the city to the batture in front of the suburbs, there have been 
two revisions of our laws, and that before the adoption of the, : 
old civil code, the claim of the city to the batture of the suburb 
St. Mary had been rejected in a decision of the Superior Court 
of the Territory, after an elaborate argument of the ablest 
counsel at the bar. The subject was a most exciting one at 
the time; and from the passions it enlisted and the talent which 
the controversy brought forth, it may be assumed that it oc- 
cupied a large space of public attention, and was a matter of 
interest to those who were entrusted with the legislative pow- 
er. We find in both these codes—that of 1808 and 1825—the 
subject of alluvion re-enacted, or rather re-asserted, and pro- 
vision made in the codes for the use and property in the banks 
of rivers—a classification and mention made of things belong- 
ing to cities and other places, distinguishing the species of 
property they may have in each; indeed a thorough and com- 
plete legislation on the law of ownership and accession: but 
we do not find one word directly or indirectly recognizing the 
right of cities and other places to battures, or any thing from 
which it can be inferred; nor do we find that they have any 
authority in relation to the acquisition of property; nor is 
there any distinction between the property of cities and that 4 
of other places recognized in the codes—they are on precisely . 
the same footing. Civil Code, book 1, tit. 2, art. 440, and “2 
seq.; Code of 1808; book 2, tit. 1, art. 7, and seq. 

If those rights now claimed for the city are recognized by 
our laws, is it not singular that no trace of them shouid exist 
after these two memorable occasions? If they were deducible 
from any general principle, there might be a very good reason. 
for their not being mentioned in our codes; but at the time 
these codes were made, the decisions of our courts were vir- 
tually adverse tothem. Those decisions were acquiesced in— 
battures became private property, and the silence of the codes 
23 VOL. = XVIII. 
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Essrzmn Dis. in relation to. these rights now claimed by the city, when 
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treating on the subject with which, had the rights claimed 


“es. existed, they would have been identified, will have great 
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weight with this court in their deliberations on these important 
principles. 

There is nothing in the charter of the city, there is no text 
of the Jaw, which recognizes the principles on which the 
plaintiffs base their pretensions, They must then be derived 
from implication? And from what can they be implied? Is 
it from the silence of our legislation on these two occasions 
mentioned? Is their existence to be inferred from their now 
recognition? Is it from the municipal legislation and the 
conduct of either or of both of the parties in relation to this 
property? Have such powers been ever held or exercised in 
any other city? Do our flourishing maritime cities or towns 
of the north, with their intelligent inhabitants, pretend to pos- 
sess them? It is believed that neither of these sources will 
aid the plaintiffs in their attempt to create these powers. 

There is something which is very extraordinary in the idea, 
that the circumstance of a part of a river being made a port, 
affects the right of property of a riparian proprietor.’ Do not 
the banks of our navigable rivers form in fact one continuous 
port, used by the steamers which land at all points which the 
wants of our population require? And is it understood that 
by extending the port of a city, that any thing more is done 
or attempted than to extend the space in which goods shipped 
and destined technically to the port may be landed, and where 
voyages are originated and terminate? Indeed, in extending 
the port of New-Orleans, in 1821, the legislature expressly 
disclaim any obligation on the part of the city to make and 
repair any levees and wharves other than those at that time 
kept up by them. 2 Moreau’s Digest, 259, verbo Port. 

The representation of a batture on the plan of a riparian 
estate divided into lots, without any words indicating a trans- 
fer, dedication, or change to be made in relation to it, is the 
representation of a thing that exists, and which is to continue 
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ina state which is to be regulated by law; the rights of the 
owner are not changed in relation to it, by the representation ~ 
that is made. The batture is to be kept as the law leaves it, 
subject to the public use as long as it is required ; and when it 
is no longer required for that purpose, the owner, never having 


_parted with his property, takes it unincumbered with the use. 


It must not be lost sight of, that under the law of this state, 
the owner of the batture is obliged to contribute to keep up 
the levees. Out of cities and incorporated towns, the owners 
of whole estates, though sub-divided into lots, must contribute 
to that expense. In those places the matter is left to the mu- 


nicipal government; and we find this charge sometimes” 


thrown on the proprietors of the front lots, and sometimes 
assumed by the municipal government. 

It could hardly be sustained as a plausible proposition, that 
on a sub-division of a riparian estate, a city would necessarily 
have forced upon itself, nolens volens, what might be ‘the 
onerous charge of keeping up an expensive levee from their 
general funds. So important a rule as this, certainly, if it 
existed, would have some other foundation than mere surmise: 
nor would the usage of upwards of thirty years have failed to 
recognize it. If the estate or lot be riparian, how can it be 
supposed that the city, by making a levee on it, or repairing 
one, or keeping up one, or intending to do either, can affect 
the rights of the proprietor, or that they can be affected by 
giving him the privilege of voting for an alderman, and being 
taxed ? 

The grounds just examined are those stated in the plain- 
tiffs’ petition, as the foundation of their title to the property. 
in question; and in order to avoid the consequences of their 
refutation, which was inevitable, a bolder and less tenable 
position is taken, viz: that the ground on which the city is 
founded belongs to the city or to the aggregation of individuals 
composing it. 

This proposition, unsupported by reason or authority, we 
are content to leave to its own refutation. It carries with 
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| Basrenx. Dis. itself the elements of its own destruction, and any opposition 
teeth 18 to it» would retard its inevitable fate before any tribunal in - 

| mumsrees®® which justice is administered. At what period did the city 

PP acquire the property of that portion of the Delord estate which 

sorzon Press. was not sold to individuals? It surely was not when the city 

was incorporated? That at the time of division of the estate, 

the city might have exacted for the public use the part then 

existing as batture, may be admitted for the sake of argument, 

for it might have the right to impose that condition on the 

proprietor before consenting to the sub-division ; but to believe 

that the batture and the levee charges were forced upon it 

against its will, and against the evidence of continuous use, is 

too severe a tax upon human credulity. 

The fate of the case necessarily depends on this position 
assumed by the plaintiffs; and unless it can be maintained, 
there is nothing before the court on which the defendants can 
be disturbed in the enjoyment of their property.’ Nor is it 
surprising that the position so vitally important should be as- - 
sumed: it could be taken in no other way. It can be deduced 
from no known principles of law; it is supported by no ana- 
logy; usage and experience are against it; the acts of the 
plaintiffs themselves repudiate it. 

It must be supposed, that by this time the law of property 
relating to cifies, if there be any legal principles peculiar to 
them, as distinguishable, from any other civil divisions of the 
state, must be understood, that at least so important a prin- 
ciple must have been mooted in the different cases which have 
presented themselves to courts in which the rights of cities 
have been discussed. 

In the cases which have been cited, in which the rights of 
the cities of Cincinnati and Pittsburg to the property between 
front streets and the river were involved, no such pretension 
onthe part of either of the cities was urged nor intimated by 
counsel or judge, and we find that the Congress of the United 
States, as early as 1806, transferred the right of the United 
States to the space between the front street and the riverjin’ . 
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the city of Natchez, to the corporation of that: city, on) the EstrenmysDh 
condition that it should be planted with trees es ae 
exclusively for the public use. 1 Land Laws, 640.:- « 

‘Acts of Congress at different times have been’ eae 
| sicatlng portions of the property in front of the city of New 
Orleans to the corporation. Vide acts of April 3d, 18123 of 
the 20th of April, 1818; of the 30th of March, 1822; of the 
28thof February, 1823. 


It may be admitted, that these acts in themselves are not 
conclusive evidence of the fact that the property granted was 
not legally in the grantee, but they will have due weight with 
the court in an inquiry of this kind. 






























And what have been the decisions on the title of the cor- © 
poration to the property in front of the city? It was claimed 
as the property of the city, in the case of New-Orleans vs. the 
United States. 10th Peters, 665. Let the arguments of the 
counsel and the opinion of the court be examined, and nothing 
implying a recognition of this right on the part of the city can 
be found in the elaborate opinion delivered by Mr. Justice 
McLean. Nothing was decided in that case except that 
neither the fee in the land nor the right to regulate the use 
was vested in the government of the United States. The land 
was held to be subject to the public use, in consequence of the 
dedication, which was conclusively established by evidence; 
but the title of the city to the property never was recognized 
by the court. 


In the case of Cucullu vs. De Armas, Judge Porter says, 
‘on the first point which presents the question of title in the 
city, I believe the court is unanimous. Our consultations, if 
I understand them right, brought us to the conclusion that,it 
had no solid basis to rest upon.” &c.. 5 La. Rep. 186... 

Judge Martin, in that case, says: “The appellees (mean- 
ing the appellants) have shown no legal title, or right»of 
property in the ienegot I have not considered» the first 
plea.” ar 
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Easrsrs Dis. ‘Judge Bullard, in the case of the two municipalities, 12 La. 
April, 1841. 


Rep. 65, says: 

“The pretensions of the defendants, as set up in their 
answer to the exclusive ownership of the property in question, 
(the batture,) and those of the plaintiffs as evinced in their 
ordinance of the 9th of February, 1837, to take one hundred 
thousand cubic yards of sand from the batture, ad libitum, 
(if indeed either party has seriously urged such pretensions,) 
are, in our opinion, equally unfounded and preposterous.” 

Neither from the act of incorporation, nor the division into 
lots, nor the extension of the port, nor the establishment of the 
city, can any vested rights of property be affected by implica- 
tion. The changes, which are produced as to the rights of 
property, are matters of contract between the owner, the 
purchaser, and the sovereign authority or its delegate. ‘No- 
thing can be implied except such easements of way and 
other rights which are necessary to the enjoyment of the pro- 
perty as it is sold. And the idea of the title of property of 
this description being vested in the city, place, parish, or any 
other civil division of the State, unless it be acquired in the 
same manner as a natural person would acquire it, is not 
only unsupported by reason or authority, but is repudiated by 
both. 

11. The last question raised in argument by the counsel for 
the plaintiffs, is, that Madame Delord dedicated the property in 
dispute to the use of the public. This evidently is an after- 
thought, as there is no averment whatever in the petition on the 
subject. According to the rules of correct practice, the point 
does not arise at all inthe case. If the court should be of opi- 
nion, however, that the question can be examined in the present 
suit, we would ask the adverse counsel, what evidence there is 
of adedication? They say it results from the plan of the fau- 
bourg. It has been already shown, in a previous part of this ~ 
argument, that Madame Delord sold the front lots, face au fleuve; 
or, in other words, the river was their natural boundary. This 
fact, is certainly not evincive of an intention, on the part of Ma- ° 
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dame Delord to dedicate the space between the road and the Easreaw Drei 
river to the use of the public; it is, on the contrary entirely in- Spt, Se 


———eee 
consistent with such an intention. Nor can the dedication be ae pa 
deduced fromthe plan. This case cannot be assimilated, in this v8. 

ORLEaNS 


respect, to that of De Armas et al. vs. the Mayor, Aldermen corrowrness. 
and inhabitants of New Orleans: in that case the space of 
ground in controversy had been specially dedicated to the use 
of the public on the original plan of the city, by writing on it 
the word guai. The objection urged by the senior counsel of 
the plaintiffs to the dedication, (and successfully urged too,) 
was, ‘* That the space of ground under consideration, and 
which the counsel for the corporation, and the plan of the city, 
calls a quai, is not a quai, but is formed by nature, while quais 
are the works of man. That on rivers and in cities, they are 
levees ; in the sea ports the shores of the sea are called quais.” 
Dictionaire de Feraud and De Verger, verbo quai. Traité 
de la Police de Paris, 97, 98, 99, 102. Loide St. Domingue, 
2 vol. 725; 3 ibid, 447, 763; 4 ibid, 771, 791; 5 ibid, 473, 
651; 6 ibid, 57, 290, 526, 528, 568; 5 La. Rep., p. 144-5. 


In the present case one of the same authorities is cited to 
prove that a quai is not always an artificial construction of man, 
but is often formed by nature. One of the definitions quoted 
by him is— 
‘* Quai, en terme de marine, est un espace sur le rivage du be 
port, pour la charge et la décharge des marchandises.” 


Judge Martin was of opinion that the plan afforded sufficient 
evidence of dedication: and in this he was clearly right, although 
he was overruled by the majority of the court. In support of 
this opinion, the learned Judge takes the same distinction which 
we have endeavored to point out, between common property, to 
the use of which only the public is entitled, and common pro- 
perty thetitle to which is vested in the corporation. 5 La. Rep.,. 
132, 144-5. 


The principles here inculcated are fully recognized by the 
Supreme Court of the United States in several decisions. In 
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_Eastrns. Dus. the case of the city of Cincinnati vs. the Lessee of White, 6th 
April, 1841. 


Peters’ Reports, p. 437. 

The same doctrine is substantially laid down by the same 
court in the case of Barclay and others vs. Howell’s Lessee, 
6th Peters’ Rep. p. 498. 

In the case of Crossman et al. vs. Vignaud et al., decided 

by this court in October term, 1839, the question was whether 
an alley, nineteen feet wide, which had been open and used 
by the public as a passage, for thirty or forty years, should 
be considered as having been dedicated to the public. In de- 
livering the opinion of the court, Judge Strawbridge remarks : 
14 La. Rep., 175. 
- “Tn support of the first ground, the counsel have referred 
us to the cases of the city of Cincinnati vs. White’s Lessee, 
6 Peters’ Rep. 435; Mayor, &c., of New Orleans vs. The 
United States, 10 ibid, 712, and the opinion of Judge Martin, 
in the case of De Armas vs. the city of New Orleans, 5 La. 
Rep., 132. 

‘* Had the plan of the town of Natchitoches (a portion of 
which is in evidence,) exhibited this space as an open lane, or 
had the premordial titles so treated it, these cases would have 
applied ; but it is admitted that the defendants have shown a 
good title to fourteen feet. The town surveyor deposes that 
no such space has been marked on the plan; that, though all 
the streets have been named, this has been nameless; and it is 
shown by the act, or deed, under which the plaintiff holds, that 
the boundary given is the defendant’s line, thus including the 
remaining five feet of the alley inhislot. These circumstances, 
so far from showing any destination to public use, leave on our 
minds the conviction that the property was private, and that the 
case does not fall within the rule invoked.” 

But it is insisted that the dedication results from the necessity 
of the case—that unless the property belongs to the public, all 
ingress and egress will be shut up. If this be true, then we 
must suppose that Philadelphia, Baltimore, Boston, and the 
other large commercial cities in the Union, are entirely unap- - 
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proachable. The alluvion and even the hina in all those 
cities, belong to private individuals, who charge wharfage for c. 3 
the use of their wharves. The objection, however, is only ima- —e 
ginary, and is entirely unsupported by the facts of the case. v8. 
The streets in the faubourg Delord are run out to the river, corroy puss. 
consequently all the alluvion which forms in frontof their abut- ~~ 
ments, adds to their prolongation; there is, therefore, no rea- 
sonable’ground to fear that the streets will be shut up. As to 
the free passage along the shores of the river, itis fully secured 
by the obligation imposed on the riparian proprietor, “* to leave 
public that portion of the bank, which is required by law for 
the public use.”’ La. Code, art. 501. 
So far from there being any evidence of dedication, there 
is the strongest negative proof that the parties never dream- 
ed of such athing. Itis a fact that in 1806 Madame De- 
lord sold the front lots face au fleuve, and ceded all her right 
of batture to the purchasers in express terms. Since that pe- 
riod the right of the riparian owners was never contested until 
1830, when the suit of Henderson and others agairist the 
Mayor et al. was instituted. During the twenty-four years that 
intervened between 1806 and 1830, the rights of the front own- 
ers were repeatedly recognized ; the levee was advanced nearer 
the river, and the riparian owners were put in possession of the 
batture reclaimed. The soil thus added to the city was treated 
in every respect as private property. The front proprietors 
were compelled to make the levee and keep it in repair. This 
was an illegal exaction, but still they complied with it. Mr. 
Pilié, in his cross examination, at page 17, of the printed re- 
cord, says: 
‘¢Previous to 1831, the levee and road in front of Faubourg 
Saulet, were made and kept in order by the front proprietors. 
He does not know that any orders were given to the front pro- 
prietors to make and repair the levees and road in front of their 
properties. He does not know of any refusal of the Cotton 
Press to make the road and repair the same; on the contrary, 
the Cotton Press always insisted on making the road and levee 
24 VoL. XVIII. 
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Eastenw» Drs; themselves in front of the Cotton.Press—that is, smce 1831— 
stm previous to that time they have always made it themselves and 


MUNICIPALITY : 4 99 
want also repaired it. 


Pr When we examine the city ordinances, we find abundance of 
corrox Paes. proof that the defendants were always treated as riparian own- 


ers. We will cite afew of these ordinances: 

The first is the fourteenth article of an ordinance upptoved 
28th July, 1815, p. 45 of the City Laws: 

Art. 14. The works necessary for making and tsding in 
repair the said roads, bridges, ditches and levees, shall continue 
to be done at the expense of the respective landholders; the 
said works shall be commenced every year in the course of the 
month of July, or at the latest, in the course of the month of 
August, and they shall be completed by the first of October fol- 
lowing, at farthest.” 








The second, is the seventh article of an ordinance, approved 
on the 15th December, 1817. City Laws, p. 163. 

‘* Art. '7. The levees adjoining the estates bordering on the 
river, situate in front of unincorporated boroughs or suburbs, 
which have hithefto been kept in repair at the charge of the 
proprietors whose lands are bounded by the river, whether by 
virtue of a particular clause stipulated between the vendor and 
the purchaser, or of an obligation anterior to the settlement of 
said boroughs or suburbs, shall continue to be kept in repair at 
the expense of said proprietors, in the manner prescribed by the 
ordinance concerning highways, bridges and levees within the 
liberties of New Orleans.” 

And the first four articles of an ordinance, approved the 5th 
of October, 1830. City Laws, p. 61. 

** Art. 1. Be it and it is hereby ordained by the City Coun- _ | 

cil (being vested with the powers of police jury) that the City 
\ Surveyor shall lay off and mark with stakes, the lines fora 

new levee, according to a plan submitted by said Surveyor to 
the City Council, commencing at the lower line: of Faubourg 
Delord and running parallel with the New Levee street to Rof- 
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fignac street, thence to the upper line of Mr. Byrne’s property Easrenm: Das. ie , 


and in front of said Byrne’s steam saw mill. en)... B 


” Art. 2. After the Surveyor shall have finished making and: a 
off the above work; the proprietors shall be notified ~ 
accordingly, and they shall be bound to complete and deliver corzom ensss. 
said levee on the first day of November, eighteen hundred and. 
thirty-one, as surveyed by the City Surveyor, under the pe- 
nalty prescribed in the third section of this ordinance. ; 

“‘ Art. 3. The Mayor shall notify the front proprietors of lots | ‘2 
in Faubourgs Delord and Saulet, in one or more of the ga- . ; 
zettes of the city, in French and English, stating that they, the 
front proprietors, are required to have the said levee completed 
and delivered at the period fixed by article second of the pre- 
sent ordinance ; and in case of contravention, the same work . 
shall be done by the city at the expense of the front proprietors, 
as soon thereafter as the said work can be done in a proper 
manner ; and any person neglecting or refusing to comply with 
the provisions of the present ordinance, shall pay a fine of one 
hundred dollars. 

‘* Art.4. The said work shall be constructed under the di- 
rection of the City Surveyor, whether made by the proprietors, 
or by the city at their expense. The Surveyor shall lay off at 
the same time, a new road, running inside said levee, sixty feet 
wide from the outside and including said levee. Said proprie- 
tors shall be obliged to make and keep in repair said levee at 
their own expense.” 

Is it possible, with all this evidence before our eyes, that the 
gentlemen can still talk about a dedication? This proof is ‘suf- 
ficient to show that, even if there had been an intention to dedi- 
cate, it was repudiated by the corporation. 

The use of the banks of the river, and of the unreclaimed 
batture, was vested in the public by law,—hence no dedication 
was necessary as to those things. Butsuppose there had been 
a dedication, what would be the legal consequence? As re- 
gards the soil that has been reclaimed, and converted into. pri- 
vate property, with the consent and approbation of the muni- 








































~ Easteen ae cipal authorities, it would not produce the least difference. We 
April, 1841. 
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have seen, in reading the decision“of the Supreme Court of 


wonreirsutt the United States in the case of the city of Cincinnati vs. the 
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Lessee of White, that when a person dedicates property to the 
use of the public, the fee or title remains in him, unless there 
is a regular transfer of it to a grantee. It follows, as an inevi- 
table consequence, that where there is no transfer of the title, 
and the legal representatives of the public ordain that the pro- 
perty dedicated shall no longer be applied to the use to which 
it was dedicated, the property reverts back to the owner, 
in whom the title has always remained. This appears too 
clear to admit of a doubt. If there was a regular donation or 
other transfer of title to the corporation for a special object, 
and the corporation violated the condition of the contract, by 
applying the thing given or transferred to another purpose than 
that stipulated, the donor or transferror would have to bring 
his action to dissolve or annul the contract, in order to obtain 
the retrocession of his title. When there is a mere dedication 
of the use to the public in general, without any transfer of title, 
no action isnecessary. Apply these principles to the case be- 
fore the court. The public authorities have declared that all 
the soil reclaimed from the river, and lying between certain 
boundaries, shall no longer be used by the public: they have 
given express permission to the defendants to take exclusive 
possession of it, and to apply it to private purposes. So, even 
if-there was a dedication, all the property now susceptible of 
private ownership, would no longer be affected by it. This 
hypothetical reasoning, however, is useless in the present case, 
as there is not a tittle of proof of a dedication. 

See also the case of Vick and Rapplye vs. the Mayor and 
Aldermen of Vicksburg, decided by the High Court of Errors 
and Appeals of the State of Mississippi, reported in Howard’s 
Rep., vol. 1, p. 379, et seq. 

12. Let us now take a brief review of the various decisions 
of the Supreme Court on this much vexed question, and ascer- 
tain what is the well settled doctrine of the jurisprudence of 




























































thiy honorable court on the subject of alluvion. Some ofthe kasimweDisl 


eases. have already been cited in the course of the preceding He oc 





OF THE STATE OF LOUISIANA. 


observations ; but we wish to present a succinct and connected ™V™Som#aure 
view of the whole current of decisions, from the beginning of Des! 


ORLEANS: 
the memorable batture warfare up to the present time, for the corzom PRESS. 


purpose of showing that the right of the riparian proprietors to 
the alluvion has always been maintained. 

The first case is that of Jean Gravier vs. the Mayor, Alder- 
men and Inhabitants of New-Orleans, reported in Ist Con- 
densed Reports, p. 453 et seq. That suit was commenced in 
1804, and decided on the 23d May, 1807. The claim of the. , 
corporation to the batture formed in front of the faubourg St. 
Mary, was sought to be supported on the ground that the 
‘tract of land on which the faubourg St. Mary is situated, was 
bounded by the highway.”’ It never entered the minds of the 
eminent counsel who were charged with the defence of the 


_ 


city, to place its pretensions on the grounds taken in the pre- 
sent case. The court decided, however, that the river was the 
boundary of the land, and that consequently the right of allu- 
vion existed. 'The very point, then, which arises in the case 
at bar, was most clearly determined in favor of the riparian 
owners against the corporation. But it is contended that the 
decision was mainly based on the fact ‘that, antecedent to the 
time when Bertrand Gravier ceased to be the proprietor of the 
land adjacent to the high road, a batture or alluvion had been 
formed, adjoining the levee, in front of the faubourg upon the 
river; and that this alluvion was then of sufficient height to be aiuee 
considered as private property, and had consequently became er ‘ 
annexed to, and incorporated with the inheritance of Bertrand 
Gravier.” It is said that this was the ground on’ which the 
property was adjudged to belong to Gravier. In this we fully 
concur with the adverse counsel ;—that, indeed, was the sole 
foundation for Gravier’s claim. If Gravier had sold all the 
front land susceptible of private ownership, it is difficult to 
imagine on what ground his pretensions to the batture could 
rest. But he alleged and proved that when he sold the lots, 
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Easter’ Dis, front to the highway, there was a strip of alluvial land sus- 


_*—____ ceptible of private ownership, between the levee and the 
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water’s edge. The court decided, that by not selling this 
portion of soil, he continued to be the riparian owner, and 
as such, entitled to the increase by means of alluvion.— 
The principle laid down in that case has never been departed 
from, and has become the settled law of the land. What 
would have been the legal consequence if no batture suscep- 
tible of private ownership had existed when Gravier sold his 
front lots?’ The right of alluvion would have passed, as an 
accessory to the purchasers of those lots. That question arose 
in the next batture case, that of Morgan vs. Livingston, 6th 
M. R., p. 216 et seg. Morgan was the owner of a front lot 
“consisting of seventy feet of front and a hundred and eighty 
in depth, in conformity with the plan, &c.” acquired through 
several mesne conveyances from Bertrand Gravier. Living- 
ston had purchased of the heirs of B. Gravier all their right, 
title and interest to and in the batture in front of the faubourg 
St. Mary. The question to be decided was, to which of these 
parties did the alluvion belong? The former insisted that his 
lot was bounded by the river, and that therefore the accretion 
belonged to him: the latter, on the other hand, contended that 
the public road was Morgan’s boundary ; and that, at the time 
of the sale by Bertrand Gravier to the person under whom 
Morgan claimed, there existed a batture of sufficient height 
to be susceptible of private ownership, and which remained 
Gravier’s private property. These were the grounds on 
which the respective parties placed their pretensions. The 
court decided in favor of Morgan, principally, because the 
evidence established that when Gravier sold the front lot there 
was no batture outside of the levee sufficiently elevated to be 
reclaimed and converted to private property. It is perceived 
that the rule established, in the case of Gravier vs. the Mayor 
and others, is here adopted and confirmed. The various other 
objections started by the surprising ingenuity of Mr. Living- 
ston, were all overruled. Some of these objections were 
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much, stronger than those raised by the counsel for the plain- Easrenm 


tiffs in the case at bar. All the doctrines laid. down in ue 
case militate strongly in our favor. 


In the case of Livingston vs. Heermann, oth Martin’s Re- 
ports, p. 656, the same doctrine was again confirmed. —_ 
Porter says : 


*‘T have examined the case with the utmost attention, and 
with an anxiety that has more than once been felt painful, to 
do that which is right between the parties and satisfy the law. 
And on the whole, I am of opinion, that at the time ofsthe 
sale from Gravier and wife, to Vessier, there existed a portion 
of soil susceptible of private ownership, betweert the levee 
and the river; that this soil was retained by the vendor, and 
that the expréssions in the deed, fronte a la levée, did not 
carry the purchaser beyond it.” 


Judge Mathews, after expressing himself to the same effect, 
concludes by remarking : 


‘“‘T doubted much on the propriety of the decision, in the 
case of Morgan vs. Livingston, and finally assented, under 
a conviction that full proof had been adduced showing that no 
alluvion existed in front of the trapezium, at the time of its 
sale to Poeyferré, the vendor of B. Gravier.” 


We come next to the case of Packwood vs. Walden, 7 N. 
S. p. 8let seq. The plaintiff asserted that he, in common 
with the rest of the community, had a right of way, &c., over 
a lot of ground in the possession of the defendant, and on 
which the latter had erected buildings: he concluded by pray- 
ing that the defendant’s improvements might be declared @ 
nuisance, and ordered to be abated. The property in question 
was @ portion of batture in front of the suburb St. Mary. 


Two questions arose in the case: ‘‘first, by the formation of 


the batture, did the place which it occupied cease to be a part 
of the port of New-Orleans?—Secondly, if so, after. the 
change did it still continue to be public property, unalienable 
and unalterable in its destination, by any power except that 
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‘Easreux “Dis, Of the State, or of the United States?” In discussing the 
April, 1841. 


first of these propositions, Judge Mathews observes : 

‘We will now investigate the matters on which depends a 
correct solution of the questions proposed. And here it may 
be said, without impropriety, that the statement itself of the 
first proposition, seems to involve an absurdity. Land, ac- 
cording to any definition, can never be considered as making 
a part of a port. A bank, quay, or wharf, is a necessary 
appendage to it; and, according to the jurisprudence of this 
State, is always public and destined to the use of all, as well 
as the port itself. But this public use cannot legally be ex- 
tended farther than the bank or wharf, which is always distinct 
from alluvion fully formed, and subjected by law to the own- 
ership of private individuals or public bodies. 

‘‘By the Roman law, a port is defined to be locus conclusus, 
quo importantur merces, et unde exportantur. D. 50, 16, 59. 

“The definition in the 8th law, tit. 33, part. 7, is nearly 
similar to the Roman Digest. 

“That found in the Curia Philippica, page 456, No. 35, 
states a port to be a place either on the sea-coast or on a 
river, where ships stop for the purpose of loading and unload- 
ing, from whence they depart, and where they finish their 
voyages. 

‘“‘It is clear, from these definitions, that the place now oc- 
cupied by the alluvion in front of the faubourg St. Mary, al- 
though formerly a part of the port of New-Orleans, has long 
since ceased to be such. It is nearer to the port than other 
squares of the city situated farther from the river, but makes 
no more a part of it than they do. Reliance was had on the 
plan of the faubourg made by B. Gravier, to prove that the 
batture in front was destined for public use; in other words 
that it was designated asa public place. That such was not 
the intention of the founder, is evident from his having sold 
his right to a part of the alluvion to one or two of the pur- 
chasers of lots from him. The manner in which this place is 
marked out on the plan, indicates that it was done rather’ to 
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show the peculiar localities which were about to be changed Easrenw. “pal 


into a town, than for any other purpose.” 
The whole of this reasoning is in perfect harmony with the 
principles for which we contend on the present occasion. 


When the Judge comes to the examination of the second 
question, he finds it necessary to inquire whether a city can 


acquire jure alluvionis. He decides the question in the af- 


firmative ; and it could not be decided otherwise. Alluvion is 
one of the legal modes of acquiring property: it was therefore 
incumbent on those who held the negative of the proposition, 
to show a law which incapacitated the city corporation from 
availing itself of this means of acquisition; and as that could 
not be done, there was an end to the question. Whether there 
was any necessity, for the purpose of arriving at a correct conclu- 
sion, to invoke the lawin agris, or the law arenales, and whether 
those laws have any bearing on the subject, may well be doubted. 
There is no difference, as regards the acquisition of property, 
between the corporation and a natural person, with a single 
exception, that is, legal inheritance. Hence, when the city 
owns property bounded by the river, it is, of course, entitled 
to the benefit of alluvion. And, in the same manner, when 
the proper representatives of the city make a compromise in 
relation to alluvion (as had been done with respect to Walden’s 
property,) we are at a loss to conceive what objection can be 
urged against it. 


In the case of Cochran et al. vs. Fort et al. 7 N.S. p. 622 
etseq. The same question was again raised which had been 
decided in Gravier vs. the Mayor et al.; Livingston vs. Heer- 
mann, and Morgan vs. Livingston. The plaintiffs alleged that 
they were the proprietors of a lot of ground in the faubourg 
St. Mary, acquired through Joseph D. Hevia, of Bertrand 
Gravier: they aver specially “that it was the intention of 
Gravier to sell, and of Hevia to acquire, along with the said 
land, the right of alluvion, as the same belonged to the ven- 


dor; and that by the deed of sale the vendee did acquire this 
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Eatrzax Drs. right.” They then state, that since the sale, alluvion has 
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formed in front of their lot, &c.—In delivering the opinion of 


eer the court, Judge Porter says: 


‘Whether such a right does follow as a consequence of the 


corron pnzss. Sale thus made ‘to them, depends on a question of fact, namely, 


whether any alluvion of sufficient height and magnitude was 
formed at the time these conveyances were made to them, to 
be susceptible of private ownership. If it was so formed, it 
remained the property of the vendor, and did not pass to the . 
vendee. 

“This principle was established in the case of Livingston 
vs. Heermann, and it entered materially into the motives of 
the decision in the case of Morgan vs. Livingston. Its cor- 
rectness has not been impugned in argument, and a review of 
the reasons on which it was founded, has satisfied us still more 
of its correctness. 6 Martin’s Reports. p. 19—9 ibid. p. 656. 

After a full and minute examination of the testimony, the 
Judge observes : 

‘“‘There is some contradiction in this evidence. We think 
the weight of it decidedly in favor of the assertion of the de- 
fendants: that at the time the petitioners bought from Hevia, 
there did exist alluvion opposite the lot of sufficient height and 
magnitude to be susceptible of ownership.” 

This was the only question which the case presented and to 
which the attention of the counsel had alone been directed : 
after solving it, the decretal part of the judgment ought to 
have followed. But the Judge, in the heat and fervor of com- 
position, dashes on, and makes those remarks on which so 
much stress is laid by the counsel for the plaintiffs in the pre- 
sent suit. He says: 

“Supposing, however this view of the subject incorrect, and 
that we are to conclude with the plaintiffs, that no batture sus- 
ceptible of ownership existed in February, 1803, their case 
could not be made much stronger. The faubourg was incor- 
porated two years after. To enable them, therefore, to 
recover in this action, they must show a batture created be- 









































| OF THE STATE OF LOUISIANA. 195” 


tween the day of their purchase, and the date of the act of giééreaw Dam 
incorporation, which was susceptible of ownership; for if the a 


—_—_—_—_—_—= 


alluvion was formed afterwards, it became the property of the MUemAates 
city, and not of the front proprietors.” vs. 


This is a mere obiter dictum, and is entitled to little or no a 
weight as an authority. The Judge refers, in support of his 
observations to the famous law arenales, and to the case of 
Packwood vs. Walden. It is very certain that these autho- 

Tities do not bear him out. But all doubt and difficulty on this 
subject is dissipated by the opinion expressed in the most 
emphatic terms, by the same learned Judge, in the case of 
Henderson et al. vs. the Mayor, Aldermen and Inhabitants of 
New-Orleans, when the question whether the alluvion created 
since the act of incorporation belonged to the city or to the 
riparian proprietors, was raised in the most formal manner. 

On that occasion he says: 

‘¢ The laws of the country give to the front proprietor, all the 
batture formed in front of the soil owned by him on the banks 
of the river. When this batture has risen toa height to be 
susceptible of private ownership, it becomes as much his pro- 
perty as the land it is attached to.” 

This decision was rendered in 1833, and in reference to the 
very batture in controversy in the present suit. The alluvion 
was formed many years after the act of incorporation. No 
candid man will, fora moment, contend, that the loose and 
uncalled for remarks of Judge Porter, in the case of Cochran 
et al. vs. Fort et al. can be seriously put in opposition to his 
solemn adjudication of the question in the case of Henderson 
et al. vs. the Mayor et al. 

The decision in the case of Cambre et al. vs. . Kohn et al. ~ 
8 N. S. p. 575 et seq. was placed on the ground “that the ex- 
pressions in the act of sale did not convey to the vendee any 

tight to the alluvion then formed and attached to the lot which 
he bought.”’ In that case the well established rule on’ the 
subject of batture was applied. 
The next case in a chronological order, is that of Henderson = 
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Eastzns Dis. et al. vs. the Mayor et al. That case has been, perhaps, al- 
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ready too often referred to, and requires no further notice here. 

The case of Cire et al. vs. Rightor, 11 La Rep., p. 140, is 
the last on this subject, and was decided in May term, 1837. 
The question was, which of the parties was entitled to the 
alluvion formed in front of a lot of ground in the town of 
Donaldsonvillex—The rule laid down and acted on in all the 
previous cases, was again recognized, and made the basis of 
the decision. Judge Bullard remarks : 


‘On the merits, this case is strongly analogous to that of 
Cochran et al. vs. Fort et al., and turns upon a question of 


’ fact, to wit: whether in 1812, a batture had been formed 


of sufficient height and magnitude to be susceptible of private 
ownership. 7 Martin, N. S. 622. 


“The jury to whom this question was submitted, decided in 
favor of the defendant, and negatived the allegation in the 
petition, that at the time of the sale from Conway, no batture 
existed in front of the lot in question. The evidence on this 
point is before us, and after a careful examination of it, we 
are unable to pronounce that the verdict was erroneous.” 


Thus then, it is seen, that during a period of thirty years, 
there is a uniform current of decisions, recognizing the right 
of the riparian owner of city property to the alluvion attached 
to their soil. This is the jurisprudence of the State, and with 
a knowledge of that jurisprudence, our clients, and hundreds 
of other individuals, similarly situated have acquired property, 
which the plaintiffs value at twelve millions of dollars. This 
honorable court will pause before they will sanction a depar- 
ture from the principles consecrated by so many decisions; 
and before they will suffer ‘“‘hurly burly innovation” to throw 
us once more afloat on a sea of uncertainties, and to despoil 
a large class of honest and industrious citizens of valuable 
property, acquired in good faith, on which they have made 
great improvements, and the title to which was never before 
disputed. 
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Carter, for the plaintiffs, in conclusion, said : Easrenn 


~The defendants rely upon four means to defeat our claim. 
They say: 
Ist. Your rights have been passed upon, and the batture 
awarded to us, by the decision in the case of Henderson et al., 
vs. Mayor etal. They therefore plead res judicata. 


2d. The plaintiffs have acknowledged the title of the de- 


fendants by repeated acts; and they cite in support of this 
position, various ordinances of the City Council. 

3d. That, at law, the batture in a city belongs to the owners 
of the front lots, and not to the city. 

4th. They plead prescription. 


Diss 
April, 194A. 
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Upon the plea of res judicata, I shall not trouble the court 


with any observations. The able arguments of my colleagues 
upon this branch of the subject leave nothing to be said 
which can strengthen the positions they have taken, and from 
which, in my humble opinion, they have demolished the first 
barrier which has been raised by the defendants to defeat this 
action. 

It has been admitted by one of the counsel for the defen- 
dants in this case, (George Eustis, Esq.,) and who appeared in 
the Supreme Court on behalf of the Mayor, Aldermen and 
inhabitants, in the case of Henderson and others, that he did 
not consider that case, when tried, as involving the question of 
title to property; and, with a frankness becoming his high re- 
putation, he did not presume to invoke the decision in that 
cause, to maintain the pleaof res judicata in this. 

And how could any person, having the knowledge which that 
gentleman possesses of the case of ‘“‘ Henderson et al.,’’ at- 
tempt before this court to persuade your honors that the title 
to the batture had been litigated and passed upon in that 
cause ? ; 

He knew that the City Council had, by a solemn ordinance, 
which, like all the city laws, was published to the whole world, 
proclaimed its determination not to permit the rights of the 
public to the batture to be invaded with impunity ; that the 


boo 





198 


Eastern Dis. 


April, 1841. 
aS 


MUNICIPALITY 
wo. 2. 
vs. 
ORLEANS 
COTTON PRESS. 











CASES IN THE SUPREME COURT 


attorney of the corporation was directed to maintain those 
rights, if necessary, by suit. 

And who was the attorney thus directed? Mr. Moreau 
Lislet ; a gentleman; who, from 1805, had at all times boldly 
proclaimed the doctrine that the alluvion in front of a city be- 
longs to the city; a man who had, by word and writing, re- 
peated this doctrine before courts, to clients, and to all who 
asked his opinion; and yet, if we are to believe the defendants, 
in one of the last cases which he tried, as the closing event of 
a long and honorable professional career, abandoned all his for- 
mer doctrines upon the subject of batture, and admitted, what 
he had for thirty years contended against, that the batture 
in front of a city belongs to the owners of the front lots! 

I pass on to the second defence; the repeated acknowledg- 
ments of the plaintiffs, that the front proprietors had title to the 
property in dispute. It is a matter of not much consequence 
at what period and how often the front proprietors may have 
been alluded to in the laws and ordinances passed by the City 
Council ; nor is it a matter of any importance whether the al- 
lusions made to them in this way implied an admission of title. 
We contend that these admissions do not bind the plaintiffs, 
and cannot divest the public of their rights to the batture. Ad- 
missions of a similar nature were urged not many years since 
before the Supreme Court of the United States in a case in 
some respects like this. 

It was then contended, as it is now, that the city of New Or- 
leans had lost title to the property in dispute by its own ac- 
knowledgments of a title in another. Let us see how this 
doctrine was treated by the Supreme Court: 

** To show that the federal government has considered this 
common as a part of the public domain under the treaty, va- 
rious laws of Congress have been referred to, and official pro- 
ceedings by the agents of the government in reference to it. 
And also it is shown that the action of the government has been 
solicited by the city authorities, who, by these acts, it is insist- 
ed, have acknowledged the right of property in the United 
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States, as asserted in their behalf by the district attorney of Easrerw Drs, 
April, 


Louisiana.” 





199 


Pt | 


————SS== 


The Court goes on, and enumerates the various acts and ™UNIcrPatre 


doings relied upon by the United States, and thus concludes: 
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‘It must be admitted, that several of these acts are une- corrow press. 


quivocal in their character, and do show an admission on the 
part of the city, not only that Congress hada right to legislate 
on this subject, but also to dispose of certain parts of the 
common in fee. It is a principle sanctioned as well by law as 
by the immutable principles of justice, that where an indivi- 
dual acts in ignorance of his rights, he shall not be prejudiced 
by such acts. And this rule applies at least with as much 
force to the acts of corporate bodies as to those of indivi- 
duals.” 

But the Court does not stop there: ‘* But, in addition to the 
consideration that the city authorities probably acted in igno- 
rance of their rights, it may be safely assumed, that they had 
not the power, by the acts referred to, to divest the city of a 
vested interestin thiscommon.”’ Mayor et al. of New Orleans 
vs. United States, 10 Peters, 732, 735, 736. 

Mr. Livingston, who has proved of so much service to the 
defendants, was in this case the counsel for the corporation. 
He says, page 707: ‘ The city, it is said, have, by various 
acts, acknowledged the right of the United States. They have 
petitioned for and accepted grants of the land; but this was 
done before they had discovered evidence of their title, and 
even if done witha full knowledge of it, could never divest 
them of the property.” 

Without multiplying citations from law reports and writers, 
it may be, without any presumption, concluded, that the se- 
cond means of defence is entirely unavailable. 

We come to the defence on the merits, viz : That, at law, 
the owners of the front lots in a city are entitled to the bat- 
ture. 

In asking this Court to decide against this title of the front 
proprietors, and to acknowledge the title of the city to the 
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EasteRx 2. batture, we seek to establish no new doctrine, or to ask a de- 
April, | 


parture from those principles of law applicable to the subject, 
and which have been laid down repeatedly in your deci- 
sions. 

It is believed that a careful examination of the batture cases 
decided by this court, commencing with the case of John Gra- 
vier vs. the Mayor et al., will demonstrate that the title we set 
up has been fully recognized by this court. 

It was said by one of the counsel for the defendants, that 


_they had purchased and held in good faith; that their title had 


been passed upon by this tribunal, and that it would almost 
amount to a species of fraud now to declare that title defective. 

We think we will show that the defendants have not been 
possessors in good faith, and that the solemn declarations of 
this court had been promulgated long since to the people of 
this State, which plainly stated “that the owners of front lots 
in cities have no right to the batture.”” We seek to establish a 
distinction’ between the rights of the owners of rural estates 
and the owners of urban property to claim the batture which 
may be formed in front of their property. 

‘By what right does the front proprietor claim the alluvion ? 
The decision in the case of Morgan vs. Livingston et al., 6 
Martin’s Reports, and delivered by the now presiding judge, 
furnishes an accurate reply. 

‘¢ The defendant’s counsel conteiids, that the law of alluvion 
is not founded on principles of compensation, and to be sup- 
ported on the maxim qui sentet et onus debet sentire et com- 
modum, but that the riparious owner is entitled to the profit, 
because, from the nature of the increase, it is impossible for 
any one else to claim it.” The learned judge repudiates this 
definition, and after citing authorities from various authors and 
from various countries, adopts the conclusion, ‘ that he who 
bears riparian burdens is, in consequence thereof by the prin- 
ciples of natural law, entitled to the increase.” 

But what are the burdens and the exposure to loss which 
gives the right to alluvion? Following the decision rendered . 
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in the same case, we find them clearly and accurately defined. Easterw» ome 


See pages 235, 236, 237: ‘“‘These lots are not charged with -gieehoeete 
‘any of the burdens attending rural riparious estates ; the levee, 
road or street, were made or kept in repair at the joint expense 
of every lot in the city, the farthest from the water contributing 


as much thereto as the nearest.”” The burdens, then, which: 


in Louisiana are imposed upon the owner of riparian pro- 
perty, are the making and keeping of the levee, and the 
furnishing and keeping of a road between the levee and his 
land for the use of the public. His exposure to loss is this : 
the river may wash away the levee and the road, and then he 
must furnish a new levee, and yield additional land for a new 
road. 

Starting, then, with this clear definition before us, upon 
which the right of alluvion is founded, let us proceed to exa- 
mine the first batture case which is to be found in our reports, 
John Gravier vs. the Mayor, Aldermen and inhabitants of the 
city of New Orleans. 

In 1804, Gravier, finding the alluvion in front of the faubourg 
St. Mary, (now constituting a portion of the Second Municipa- 
lity,) of sufficient value and extent to justify the expense, 
threw up a dyke, enclosing a portion of about five hundred 
feet square. The: people and authorities of the city of New 
Orleans felt indignant at this conduct, and alleged title to it. 
Gravier commenced suit against the city, and prayed that the 
corporation might set forth under what title they claimed this 
alluvion, that he might be quieted in his possession, and the 
city be perpetually enjoined from troubling him. 

The city rested its title chiefly on this ground, that Ber- 
trand Gravier, the ancestor of John, had abandoned it to 
the city, and since then the levee had been kept up by the city. 

What did the Superior Court decide? I quote the very 
words of the judgment: “It is, therefore, important to in- 
quire, what was the situation of the batture at the time the fau- 
bourg was established, or when the front lots were sold; for if 
no alluvion had existed at that time, when Bertrand Gravier 
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then it is the opinion of the court, that an alluvion subse- 
quently formed would not become the property of Bertrand — 
Gravier. The reason of this opinion is, that if Bertrand could 
be considered as the proprietor of the road after selling the ad- 
jacent land, or of the levee lying between this road and a pub- 
lic riyer, he would, nevertheless, not possess that title of pro- 
perty which gives the right of alluvion, for the destruction of 
this property by the encroachment of the river, would be a 
public, not a private loss, and the said road and levee would 
have become necessarily liable to be kept in repair at the pub- 
lic expense. 

‘‘Tt is, however, the opinion of the court, from the evidence 
adduced in this case, that antecedent to the time when Bertrand 
Gravier ceased to be the proprietor of the land adjacent to 
the public road, a batture or alluvion had been formed adjoin- 
ing the levee, in front of the faubourg, upon the river, and that 
this alluvion was then of sufficient height to be considered as 
private property.” Harrison’s Condensed Martin Reports, 
vol. 1, pp. 453, 454. 

Much stress has been laid upon this case, as admitting the 
doctrine that the owners of a front lot in a city are entitled to 
the batture, but most certainly not one word can be pointed at 
in the decision which justifies such a conclusion. The court 
decided that no abandonment had been made by Gravier to the 
city ; that, antecedent to the time when the plantation was laid 
out into a faubourg, the alluvion claimed by John Gravier was 
in existence, and then susceptible of ownership by the owner 
of the plantation; and upon the proof adduced, which they 
considered maintained these positions, they decreed to John 
Gravier the five hundred feet of alluvion so formed, and that 
he be quieted in his possession. 

Is there any single feature in that case similar to this? Was 
the batture, now existing outside of Front street, in existence 
when Madame Delord and Mr. Saulet laid off their rural es- 
tates into faubourgs? It is admitted that it has come into ex- © 
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istence within a few years past; and if the levee and the front Easrean Drs, 


street should be washed away, on whom falls the loss? To = 


use again the language of the Superior Court: “ The destruc- 
tion of this property, by the encroachment of the river, would 


be a public, not a private loss.” And here comes in that just coTrom PRess. 


principle of relief that he who is liable to suffer the loss, shall 
reap the benefit of any gain. 

. The next case to which the attention of the court is called, is 
Morgan vs. Livingston et al.,6 Martin’s Reports. It will be 
perceived that the right of the city to the batture was most 
studiously kept out of view by both parties. It was a contest 
between the owners of the front lots in the faubourg St. Mary, 
against Livingston et al., who claimed under Gravier, and al- 
leged, that the batture had not passed from Gravier to the own- 
ers of the front lots. And here again the distinction between 
rural and urban property was fully stated. It was declared 
that the owners of the front lots were burdened with riparian 
duties, and so long as they discharged these burdens, the in- 
crease by alluvion belonged to them. 

At that time the front proprietors were called upon to furnish 
roads and make levees at their own expense; and although 
the title of the city, might, on various grounds, have been, 
with great propriety, placed for the decision of the court, yet no 
attempt was made to make the city a party to these proceedings. 

Although Livingston had been able to obtain a decree of the 
Superior Court, in the case of John Gravier, that antecedent 
to the year 1788, when the faubourg St. Mary was laid out, 
a batture existed, susceptible of private ownership ; although 
when the sheriff attempted, in 1808, to put Gravier in posses- 
sion of this property, he found it covered by water to the depth 
of three or four feet from the natural rise of the river in its or- 
dinary state; yet in the case of Morgan, he received the first 
check to his batture speculation, which, for his own honor and 
reputation, and for the rights of the citizens of New Orleans, 
it would have been most fortunate had it been administered in 
1807 by the Superior Court of the Territory of Orleans. 
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I come to the case of Packwood vs. Walden, 7 Martin, N. S., 
81. The plaintiff alleged, that the property held by the:defen- 
dant belonged to the public ; he claimed it as private property, 
the use of which belongs to all, the right of soil to none, either 
individuals or bodies politic. It is proper, as strengthening the 
explanation made of the decision in the case of Gravier vs. 
the Mayor at al., to quote from the case of Packwood the very 
words of Judge Mathews in alluding to it, especially as he was 
one of the judges of the Territorial Superior Court: “The 
first title under which this property was claimed is that sup- 
ported by a judgment of the Superior Court of the late terri- 
torial government. The decision of that case, as far as relates 
to facts, is based on evidence which proves that a batture in 
front of their ancestor’s plantation existed, to the whole extent 
of said front, capable of being reclaimed from the river, and 
was a proper subject for private ownership at the time he esta- 
blished the faubourg St. Mary.” 

The judge then alludes to the case of Morgan vs. Livingston et 
al. “* The next case in which the rights and titles of individuals 
were brought in question relative to this batture is that of Mor- 
gan vs. Livingston et al. The controversy was between the 
proprietor of a front lot, who claimed by right of alluvion, and 
a purchaser from the heirs of B. Gravier. Testimony was in- 
troduced which showed that-no alluvion existed at the time of 


- the sale from the original owner to his immediate vendee. No- 


thing in the evidence established the period when the alluvion 
might have been considered of sufficient elevation to become 
private property. The cause was decided on principles appli- 
cable to rural estates.” At page 91, the learned judge, after 
citing and examining various authorities, says: ‘ In conformity 
with the provisions of the law first invoked, it must be inferred 
that a city can acquire jure alluvionis, and land thus acquired 
becomes the property of the whole community ; it is propria 
civitatis, and may be sold, alienated and destined to private 
uses by the legal authorities of the city. 

In alluding to the last case to which I shall refer the Court, - 
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rmit me to quote from the v ble opinion delivered by Kasrex® ‘Drs. 
pe: q ery able op y April, 1841. 


the Judge of the Parish Court: 

«The case of Cochran vs. Fort et al., Martin, 7 N. 8. 622, 
is probably, of all those decided by our Supreme Court, the 
one that bears most directly on the questions before us. In 
that case, the whole of the evidence taken in all the previous 
batture cases was, by consent of parties, laid before the court, 
and the argument on the law involved in those cases is des 
clared to have been able and elaborate. In that suit, the most 
important point decided, inasmuch as the decision applies to 
the case before us, is, that the plaintiffs, in order to recover 
from the defendants, must show a batture created between the 
day of their purchase and the date of the act of incorporation, 
which was susceptible of ownership; for if the alluvion was 
formed afterwards, it became the property of the city, and 
not the front proprietors. But the defendants have most 
earnestly insisted, that the passage just quoted, of the judg- 
ment of the Supreme Court, ought to be considered as a mere 
obiter dictum of Judge Porter, who delivered the opinion. 
Was it really an obiter dictum? And, first, what is an obiter 
dictum? If I understand the expression right, it means a 
by-the-way phrase, an opinion expressed en passant, without 


much reflection, but, at all events, in a circumstance which’ 


did not call for the expression of such an opinion. Now, was 
it under such a circumstance that the phrase, or rather the 
principle above quoted, was uttered in deciding the case of 
Cochran vs. Fort et al,? Certainly not. In that case the 
plaintiff claimed the property and possession of a certain bat- 
ture from the defendants, upon a title by them set out, and the 
defendants, denying the plaintiffs’ title, set up an adverse one. 
The evidence convinced the court that, at the time the plain- 
tiffs purchased from Hevia, there was in front of the lot 
purchased a batture of sufficient height to be susceptible of 
private ownership, and that the same had not been purchased 
by the plaintiffs; but the court, after expressing that opinion, 
the correctness of which, from the clashing of the testimony, 
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ue they consider as, perhaps, admitting of some doubt, they go 


MUNICIPALITY incorrect, and assuming the plaintiffs’ position, that at the 


further; and, supposing their opinion as to the evidence to be 


time they purchased from Hevia there was not, in front of the 
lot, a batture susceptible of private ownership, they say the 
plaintiff’s case could not be made stronger. The faubourg 
was incorporated two years afterwards. To enable them, 
therefore, to recover in this action, they must show a batture 
created between the day of their purchase and the date of the 
act of incorporation, which was susceptible of private owner- 
ship; for if the alluvion was fommed afterwards, it became the 
property of the city, and not of the front proprietors.” 

It was argued by one of the learned counsel for the defen- 
dants, that when cases arise before this court, and it is appa- 
rent that there is a third party having a better title to the object 
in dispute than the parties litigant, that you are bound by 
every principle of law and justice to maintain his rights, and 
dismiss the parties before you. 

Such a doctrine, I apprehend, will not be tolerated by this 
court; and although it apparently has received the support of 
an ingenious -and talented advocate, is not destined to form a 
rule of conduct for any intelligent legal tribunal. 

Courts of justice must decide cases as they find them. They 
must look to the record, and their decision cannot go beyond 
the merits of the case presented for the exercise of their judi- 
cial powers. 

In no case till the present has this Court had an opportunity 
to pass directly upon the law which we contend gives the 
batture to the city. 

In the case of John Gravier, the Superior Court of the Ter- 
ritory could not decide the question, because the testimony 
showed that the batture in dispute had been formed antecedent 
to the time when Bertrand Gravier, in 1788, laid out the 
faubourg St. Mary. 

In the case of Morgan vs. Livingston et al., they treated 
the property as rural, and in fact, at that time, the owner of . 
the front property was burdened with riparious duties. 
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In the case of Packwood vs. Walden, the plaintiff showed 
no title, and the title he set up was not for the city. 

Bat in the case of Cochran vs. Fort et al., the parties were 
distinctly told that there was another party having title 
stronger than either, to wit, the city. 

I have shown you the opinion of Judge Mathews, in the 
case of Packwood vs. Walden, who was one of the Judges 
who decided the case of Gravier vs. the Mayor etal. I have 
shown. you the opinion of Judge Martin, in the case of Mor- 
gan vs. Livingston et al.; and, lastly, the solemn enunciation 
by Judge Porter, in the case of Cochran vs. Fort et al., con- 
curred in by Judges Mathews and Martin, that the title to 
the batture was in the city. 

On the faith of these solemn decisions, delivered at different 
times during the last thirty-five years, did I rest the opinion 
which I gave to my clients, and which led to the institution 


of this suit. I believed, and still believe, that the opinions of 


these learned Judges, one of whom presided on the bench 
more than a quarter of a century, another of whom was a 
prominent member for near twenty years, and the other, hav- 
ing taken his seat in 1810, now, as presiding Judge, maintains 
the high position accorded to him by the wise and learned, 
of being the first civilian of our country, were entitled to my 
concurrence. I repeat, that I believed, that the opinion of 
these expounders of the law, two of whom had been ac- 
quainted with the commencement and progress of the batture 
litigation, who had enjoyed the opportunity of hearing all the 
discussions upon the law of batture from the lips of the ablest 
lawyers at the bar of Louisiana—such men as Livingston, 
Moreau Lislet, Mazureau and Derbigny, had sufficient know- 
ledge, experience and opportunity to acquire correct informa- 
tion upon this deeply important subject. It cannot be in error 
if I submit to their doctrines, and give full credence and faith 
to them, when pronounced in the most imposing manner, to 
wit: in the decisions of the Supreme Court of this State. 
Against this tide of authority it is attempted to oppose the 
Opittions and arguments of Edward Livingston. No man re- 
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Easrxnx Dis. Verences more than I do his learning, pre-eminent talents, and 
fen TA the high reputation awarded to him as one of the first jurists 
—— that this country has produced. : 


i But, in all the batture cases in which Mr. Livingston ap- 


corrom runes, peared, we find him arguing his own cause. In the case of 
Gravier vs. the Mayor et al., he was in fact the plaintiff, 
because he had purchased previous to the suit, a portion of 
Gravier’s claim to the batture. In the case of Morgan vs. 
Livingston, he was the defendant. In the case of Hermann 
vs. Livingston, he also appeared in the same character. The 
Judge of the Parish Court very happily alluded to the autho- 
rity to be yielded to Mr. Livingston, in connection with the 
question of batture. He says: “The defendants have greatly 
relied upon the authorities cited by Mr. Livingston in his me- 
morial in answer to Mr. Jefferson, as reported in the Law 
Journal, volume 5, in which he contends that alluvions, by the 
Roman law, accrued to urban as well as te rural property. 
That the opinions of so distinguished a jurist as Mr. Livingston 
was should be entitled to much weight on a general subject, 
which he might have treated of ex professo; that those opin- 
ions by him, if embodied in a treatise, written with the sole 
view of advancing or illustrating the science of law, should be 
entitled to much consideration, no one is less disposed to deny 
than myself; but it must be remembered that the opinions and 
quotations which the defendants now cite as authority were 
urged by Mr. Livingston in a case of his own, in which he 
contended for the very principles that the defendants now con- 
tend for, a case, too, of the utmost importance to him; that 
they were addressed, not to a court of justice, but to the nation 
at large, with the view of showing that the President of the 
United States had committed an arbitrary act against him, and 
that their not being answered cannot be assumed as a proof 
that they were unanswerable, but merely as an indication that 
no one was disposed to answer them; finally, that it is to be 
supposed that, when advocating his own cause, Mr. Livingston 
took care not to quote any of the authorities which could mili- 
tate against it.” 
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[On coming to a decision in this case, Judge Martin 
dissenting, the Judges delivered separate opinions. The 


was delivered by Judge Butxarp; the others, excepting the 


dissenting Judge, concurring. Judge GarLaNnp accompanied corrow ens. . 


his concurrence in the judgment, with additional arguments 
and reasons. | 


Bullard, J.—In this cause, the court has had the advantage 
of an able and elaborate discussion on both sides, as well in 
writing as oral, in which have been displayed the great re- 
sources of the Bar in ability and varied learning. We have been 
enabled at our leisure to weigh the arguments and examine the 
authorities on both sides, and to give to the whole subject 
that patient and dispassionate consideration due alike to the vast 
interest at stake, to the character of the parties and. to public 
expectation. It would have been more satisfactory to ourselves 
if we could have been unanimous as to the final result; but as 
there exists some difference of opinion among the Judges, I - 
proceed to pronounce mine, and to set forth the grounds and 
reasons upon which it rests. I will not affect to conceal with 
what anxiety Iexamined again and again the principal question 
in the case, when I discovered that I should have the misfor- 
tune not to concur with the senior Judge, who had been for so 
many years familiar with the vexed question of the batture in 
all its phases, while this is the first occasion, upon which ‘it has 
been discussed, since I have been a member of this tribunal. 

The Municipality claims to be owner of the alluvial forma- 
tion fronting the suburbs Delord and Saulet, between New Le- 
vee street and Front street, bounded on the upper side by Rof- 
fignac street and by property in lots separating it from Benja- 


‘min; which lot or parcel of land, it is alleged, was formed 


by alluvion long after those suburbs were laid out as faubourgs 

of the city of New Orleans, and after they were actually at- 

tached to, united with, and incorporated into, and made a part 

and portion of the city of New Orleans, or was at each of the 
27 = VOL. =sXVIII. 


principal opinion and decision of the majority of the. court ae 
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said epochs, so inconsiderable in its formation and extent as to 
be incapable of individual possession, use or occupation of any 
kind whatever, without the use of artificial means, the same 
being even at the lowest stages of the water of the river barely 
perceptible, and all the rest of the year entirely covered and 
forming a part of the bed of the river—by reason of which in- 
corporation with said city (the petition goes on to allege) and 
the laying out and dividing the said land, of which the said 
faubourg is composed, into town lots, streets, &c., as a part of 
said city, the title to all the said batture or alluvion then so im- 
perfectly formed or thereafter to be formed, became by law 
vested in the corporation of the said city of New Orleans, for 
the sole and exclusive use of the public and is now vested in the 
plaintiffs. 

Upon the lot of ground thus described, it is alleged, the de- 
fendants have erected buildings and stores for pressing cotton, 
&c., and have appropriated the sime to their sole and exclu- 
sive use as their property, and to the entire exclusion of the 
public and have converted the natural and lawful destination 
of the said land to public purposes and uses into private pro- 
perty. 

It is further alleged that within the last ten years there has 
been formed in front of the lot of land above described, by 
gradual deposit of the river, a considerable space of batture or 
alluvion, now vacant and unoccupied except for public uses, and 
which is in like manner vested in the said Second Municipality 
for public use and benefit, and that the defendants, pretending 
to claim the same as their private property, and as forming a 
part of the ground described, have menaced and, as the peti- 
tioners believe, are about to occupy the same and to convert it 
to their own use to the exclusion of the public. 

The plaintiffs conclude by praying judgment that the title is 
vested in the plaintiffs for the uses and purposes above men- 
tioned, and that the defendants be forever enjoined from any 
use, occupation or possession thereof and for damages. 


The defendants first pleaded the exception of res judicata - 
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f ounded upon the judgment rendered in the case of Henderson Basrznw «Drei 
and others vs. the Mayor, Aldermen and inhabitants of the Apri, 1m 
SSS ee 


= 


City of New Orleans; and in case the same should be over- mee es 
ruled, they deny all the facts and allegations in the petition so ve. 
far as they assert any color or pretence of title in the plaintiffs corron rnuss. 
to the premises described: and they deny the plaintiffs’ title to 
any alluvion already formed or which may hereafter be formed 
in front of said premises. ’ 

The respondents further aver, that they are the riparian pro- 
prietors of the property claimed by the plaintiffs, and as such 
entitled to all the alluvion which has been formed or may be 
formed in front of their said property. That they possess the 
same with all its rights and privileges, and especially as a part 
thereof, the right of alluvion, in virtue of a sale or concession 
of the King of France. That the said property with all its 
said rights was vested in these respondents, and those through 
whom they claim, from the date of the said sale or concession 
and that they cannot be divested of their right without their 
consent, and without a just and previous indemnity. They 
further aver that the plaintiffs have repeatedly admitted and re- 
cognized their right and title by formally putting them in pos- 
session of sundry portions of batture successively formed be- 
fore their property and attached thereto since the incorporation 
of the city in 1805, by charging them with all the burdens and 
duties of front proprietors, and by various other acts by which 
the respondents’ right is distinctly recognized. 

Upon these pleadings the parties went to trial in the court 
below, and the exception of res judicata having been sustained 
as to the lots of ground first described, upon which the defen- 
dants had erected their warehouses, and overruled as it re- 
lates to that portion of the alluvion lying on the outside of the 
levee and in front of the same property; and after a‘trial upon 
the merits, judgment having been rendered in favor of the 
plaintiffs for the land last described, according to the prayer of 
the petition, the defendants appealed. . 

The Municipality has not appealed from that part of the judg- 
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ment sustaining the exception of res judicata, as to that portion 
of the property in controversy upon which the defendants’ 
buildings are erected, but they ask a modification of the judg- 
ment in that respect. We have therefore first to enquire into 
the question whether the judgment in the case of Henderson 
and others against the Mayor, Aldermen and inhabitants of the 
city of New Orleans forms a bar to this action, as carrying 
with it the authority of the thing adjudged between these par- 
ties. 

A careful examination of the arguments and authorities on 
this point has failed to satisfy my mind that this exception 
ought to have been sustained in the court below. It appears 
to me so doubtful that I think the judgment in this particular 
should not be disturbed, and that the whole case is fairly open 
before us on the merits, on the answer to the appeal. 

Proceeding, therefore, to examine the case upon the merits, 
I begin by assuming as undisputed facts, that the Jesuits’ plan- 
tation, of which the lots in rear of the premises in controversy 
formed a part, was from its local situation, fronting on the Mis- 
sissippi, and exposed to abrasion by its currents, entitled to any 
alluvial accretion upon its front, and that such was the condi- 
tion of things in 1805, when the city of New Orleans was in- 
corporated by an act of the Territorial Legislature, and the pro- 
perty in question embraced within its limits. That in 1806 or 
1807 a part of the land was laid out as the faubourg Delord, and 
lots sold in conformity to the plan. Such being the case, if the 
same land or that part of it which still fronts upon the river has 
ceased to enjoy the same advantage, to the profit of the owners 
of such front, or has lost the right of accretion, and since that pe- 
riod the alluvion formed belongs not to the owners of the front lots 
but to the city, such a change—such a dismemberment of the 


property must have resulted either from the operations of law, 
or from the consent of the former or the present proprietors. 
It would seem, therefore, that the enquiry before the court is « 
twofold—first, into the effect of the act incorporating the city 
and embracing the property in question, now composing the’ 
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faubourgs Delord and Saulet within its limits, and secondly, Eastern» Dis 
whether the laying out of the faubourg as shown by the plans ies 
and disposing of lots in conformity thereto, or any other acts: — 


: z 
of Madame Delord or her successors, taken in connection’ v8. 


with the various ordinances of the City Council, furnish suffi-’ corron rns, 


cient legal evidence of an intention, on her or their part, to de- 
dicate the property claimed by the plaintiffs to public uses, so 
as to constitute a locus publicus. Under the first head I will 
consider merely the legal operation of the act of 1805, wholly 
independent of the will of the then proprietor, and how far the 
character of the property was changed thereby from rural to 





urban, so far as it regards the right to profit afterwards by any 
alluvial increase ; and under the second, I will consider the 
effect of the same act, together with the several ordinances of 
the City Council, and especially that of 1831, by which a part 
of the faubourgs Delord, Saulet and Lacourse were finally in- 
corporated, as it is termed, that is to say, admitted to all the ad- 
vantages and subjected to all the burdens of the square of the 
city, taken in connexion with the acts and declarations of the 
patties. 

I. If the act of 1805 which incorporated and defined the limits 
of the city of New Orleans, embracing a large extent of terri- 
tory from Lake Pontchartrain to the Tiver and numerous plan- 
tations fronting on the Mississippi, and all previously entitled, 
according to the existing laws, to any alluvion which might be 
formed upon their front, had declared in explicit terms, that 
after the passage of that act, the owners of such tracts of land . Rat =< 
fronting on the river should no longer be entitled to any alluvion formation or 
which might be formed, but that the same should thereafter oo a 
accrue to the benefit of the city, there is not perhaps a single rty itself, and 
mind, capable of discriminating between the legitimate exer- rms an cssen~ 
cise of legislative authority ‘and acts of sheer spoliation, that . resulti 


; rom _ natu 
would not pronounce such an enactment to be without any con- law, in conse- 


stitutional validity. Will it be said that the right to future allu- }oi uae 
vial formations is not a vested right? 1 answer that such right > oo 
is inherent in the property itself and forms an essential attribute taches. 
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situation of the land, just as much as the natural fruits of a 
tree belong to the owner of the land; and that such an attempt 
to tyansfer from the owner of the land to the city, the future 
increase by alluvion, would be as legally absurd, as if the le- 


‘gislatuie had declared, that after the incorporation of the city, 


the fruits of all the orange trees within its limits should belong 

thereafter to the city and not to the owners of the orchards and’ 

gardens. If such would be our judgment upon an express 

enactment, a fortiori, should we declare that such an effect 
could not follow by mere implication. 

But the argument is, as I understand it, that the character of 
the property was changed from rural to urban by the incorpo- 
ration of the city; and inasmuch as urban property does not 
by law enjoy the right of alluvion, as is contended, conse- 
quently after that period, the city is entitled to the increase and 
not the front proprietors. 

Admitting for the present, and for the purposes of this ar- 
gument, that by the Roman and Spanish law, the right of 
alluvion is not enjoyed by urban estates, and that they form an 
exception to the general rule, yet it appears to me the same 
difficulty recurs; for if the legislature without my consent 
places my property in a new category or gives it a new classi- 
fication, or in consequence of which it is shorn of one of its 
original attributes, it is not easy to distinguish such an act 
from one by which the same result is sought to be obtained 
by direct enactment. It is after all but a circuitous way to the 
attainment of the same end and is equally repugnant to the first 
principles of justice, and to all constitutional restraint upon 
the legislative power. This argument presupposes that the 
original tract was entitled to alluvion, and I now speak only 
of the effect of the act incorporating the city and extending its 
limits so as to embrace the Jesuits’ plantation; without regard 
to any subsequent acts of the front proprietors, from which an 
jatention to dedicate to public uses might be inferred, and it 
appears to me, that in truth the act of incorporation might be 
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laid entirely out of view and our inquiry confined to the evi- Eisrzuw Drs. 


dence of dedication—on this point, the court I believe’is una- 


nimous. , é 


But supposing these principles are questionable, and that I 
am mistaken in this view of the subject, is it true that urban 
property fronting on the river is not entitled to alluvion, and that 
such an exception is recognized by the Roman or the Spanish 
law? This question leads me briefly to look into the doctrine 
of alluvion, its foundation and its limitations and exceptions. 
The doctrine, in my opinion does not cover a very wide space, 
and in this discussion, the question as it has been treated, and 
as I propose to treat it, becomes one rather of language and 
philology than of law. 

The Roman legislator instead of giving the more exact and 
scientific definition of our modern Codes, announces with ora- 
cular brevity a great rule of natural equity; ‘* Preterea, quod 
per alluvionem agro tuo flumen adjecit jure gentium tibi ad- 


’ which I translate as follows: ‘*moreover, whatever 


quiritur,’ 
the river has added to your land becomes yours by the law of 
nature, (or nations)”. I use the English word land instead of 
field, because it appears to me that the word ager in the text 
is employed in its primitive sense to signify land or soil in the 
abstract, without regard to any idea of property or to any 
particular form or size, or shape, precisely as it is in the 
Greek, from which it is derived, (acros) and as it is im the 
,compounds into which it enters both in Latin and several mo- 
dern languages, such as “agricultura, agricola, agrarius, 
and agrimensor.”—It will not be pretended that agriculture 
is confined in any language to the culture of a field with- 
out a house or other building upon it, as the word ager 
signified according to Rodrigues and even the Roman Digest. 
The language itself furnishes internal evidence that such was 


its. primitive meaning, for the earliest as well the most . 
useful of human arts, that which in a great measure feeds and - 


clothes the great family of man, dérives its name from that 
word in combination with another which signifies to cultivate. 
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Again, alluvion is a right founded on natural law, in which 
the maxim certainly applies with all its force, that where the 
reason is the same, the law is the same, and would that law 
distinguish between two contiguous estates or tracts of land 
fronting on a water course, and ‘equally liable to be wasted 
by its encroachments, deny to that which should have a build- 
ing upon it the natural chances of accretion, while it gives it 


_ tothe other? I think not, any more than agriculture should 


be taken to mean the tilling of a field on which no edifice 
exists. That the word ager was sometimes employed to sig- 
nify something different there is no doubt, and so is land’ in 
English ; its primitive signification is soil, ground; but it 
sometimes means a country or territory, as “the land of my 
fathers,” ‘‘the land of Canaan.”’ This arises from the poverty 
of human language and the impossibility of having a distinct 
word to signify every object in nature, and all the infinite va- 
rieties and shades of ideas. The Roman language at an early 
period was as poor as the Roman people.—Witness the frag- 
ments of the twelve tables which it requires a profound anti- 
quarian to decipher.—But it adopted new words, with as 
much avidity as the Romans accorded to subject tribes the 
rights of citizenship; and we have the authority of Horace for 
saying that even in the Augustan age new words were always 
welcome, provided they flowed from a Grecian source. 
‘‘ Et nova factaque nuper habebunt verba fidem, si, 
Graeco fonte cadant, parcé detorta.”’ 

Not only the same word came to have different significations, 
but new and sometimes odd combinations of words were re- 
sorted to in order to express new ideas or objects. The word 
predium, for example, about which so much has been said 
in the course of this argument, is supposed to have been de- 
rived from the word preda, which means plunder, because it 
was originally an allotment of land, the spoils of conquered 


‘tribes; as the word plunder among a certain class of our citi- 


zens. is used to signify the scanty chattels of the poor. 
Much stress is laid upon the definition of ager, in the Par- 
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tidas (law 8, tit. 33, Par. 7) to prove that it was only fields Easrenw Drs. 
without buildings on them, which enjoyed by the Roman law ———_ 
the right of alluvion. It is true the Partida says it means 1B eee 
Latin ‘‘como campo para sembrar en que no ha casa ni otro v8. 

, ORLEANS 
edeficio, fueras ende alguna cabaiia 6 choca para cobrar los corrom ens. 
frutés.”” The authority of even Alphonso the wise, to fix by 
statute the meaning of a Latin word may well be questioned. 

That it did not always bear that narrow meaning, and some- 
times signified /and or soil in general, is manifest from the 
usage of the best authors. Virgil, for example, speaks of 
Sichaeus the first, husband of Dido, as “ditissimus agri Phe 
nicum’’—meaning as I understand it, the richest of the Phe- 
3 nicians in land—and afterwards of Camertes as the richest of 
the Ausonians in the same species of propetty.—It is pgebable 
each had something more than a field without a house— 
Eneas was promised in his future empire ‘a rich exuberance 
of soil—‘‘divitis uber agri.’’ In the first book of the Geor- 
gics we find within the compass of a few lines the words tellus, 
arvum, ager, terra, and campus used, as nearly synonimous. 
But in the following lines I think the word ager is most mani. 
festly used as contradistinguished from arva, which we all 
know means fields; the soil is represented as parched with 
heat, while little streams are conducted so as to irrigate the 
fields; so that ager implies more than one field. 


‘‘ Et cum exustus ager morientibus estuat herbis, 





Ecce supercilio clivosi tramitis nudam 
Elicit : illa cadens raucum per levia murmur 
Saxa ciet, scatebrisque arentia temperat arva.” 

But without relying too much upon the authority of the 
poets, we have that of Niebuhr, one of the most profound 
scholars and acute philologists of modern times, and who had 
made the agrarian institutions of Rome the subject of long 
and laborious investigation. This authority, I venture to say, 
is worth all the lexicographers, whose works have been consult- 
ed and referred to in argument. In an appendix to his second 
volume of the history of Rome, he gives us much information 
28 vou. xvit. : 
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concerning the Roman mode of partitioning landed property, 


the limitatio or survey, and the peculiar terms of the ancient 
national law.—He says, ‘‘ager, a district, was the whole terri- 
tory belonging to any civil community, in opposition to terra 
a country, which comprised many such proprietary districts ; 
as for instance, terra Italia, Grecia.—All landed property 
(ager in its restricted sense,) was either Roman or foreign— 
‘‘aut Romanus aut peregrinus.”—All Roman land was either 
the property of the State (common land, domain) or private 
property—‘‘aut publicus aut privatus.””"—The public domain 
is always called ager publicus, there was also ager vectigalis, 
and ager municipalis according to the same author, and men- 
tioned in the Pandects. 

But the text of the Pandects shows that the word ager in 
reference to this subject of alluvion was used indiscriminately 
with Fundus and Predium. In three successive paragraphs 
these words are thus used : 

Ist. Pretered quod per alluvionem agro nostro Flumen ad- 
jecit jure gentium nobis acquiritur. 

- 2d. Si vis fluminis partem aliquam ex tuo preedio detraxerit 
et meo predio attulerit, halam est eam tuam permanere. 

3d. Plané si longiore tempore fundo meo heserit arboresque 
quas secum traxerit in fundum meum radicis egerit; in eo 
tempore viditur meo fundo acquisita esse. 

It will hardly be contended that in these three paragraphs 
the three different words employed imply as many different 
kinds of estates: Indeed throughout the whole remainder of 
the first title of thé 41st book of the Pandects which treats of 
Islands formed of the beds of rivers becoming dry in conse- 
quence of a change of course and returning again to the 
same channel, the words ager, predium and fundus are used 
indiscriminately, indicating rather a difference of style among 
the different jurisconsults who contribute to that great work, 
than any essential difference of landed property upon the 
margin of the streams. In no part of it do I find any excep- 
tion to the right of alluvion, unless ‘it be that established by 
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the law in agris limitatis, of which I shall have occasion to Easrxan De 
speak presently.—It is essential that the land should be boun- 
ded on one side by a water course, but it would seem to have 
been immaterial by what name the riparian estate was called. ae 
Cities may acquire jure alluvionis, it is contended. This I corto rnsss. 
do not doubt, but then it must be as proprietor of the front or 
as riparian proprietor. It would be absurd to say it could be quire jure alle 
. . vionis, it 
otherwise, for that is of the very essence of the right, the must be asown- 


alluvion is but accessory, the front tract is the principal—the ,, pepe head 


former cannot exist without the latter. tn forthe = 
But to return to the law in agris limitatis which is greatly an an a to 

relied upon to show that cities may acquire jure allansieuile tn tate or land. 

in some manner not easily understood. Such a construction 

of that law is apparently countenanced by what fell from the 

court in the case of Packwood vs. Walden, 7 Martin, N. S. 

9, in which it was said, ‘‘according to the law of the Roman 

Digest in agris limitatis ; although the right of alluvion is 

denied to fields of that description, yet it is granted to land on 

which a city is founded.” I thinkthis an error arising from a 

hasty consideration of that law, and a translation manifestly 

erroneous. The text is as follows: ‘In agris limitatis, jus 

alluvionis locum non habere constat; idque et Divus Pius 

constituit. Et Trebatius ait, agrum qui hostibus devictis ea 

conditione concessus sit ut in civitatem veniret habere allu- 


MU: 


vionem neque esse limitatum. Agrum autem manucaptum 
limitatum fuisse ut scieretur quid cuique datum esset, quid . 
venisset, quid in publico relictum esset. 

The translation of this law as given by the senior counsel 
of the plaintiffs is as follows: ‘It is certain that the right of 
alluvion does not take place in limited fields. This has been 
decided. by a constitution of the Emperor Antoninus; and 
Trebatius says that land taken from a conquered enemy and 
conceded under condition of belonging to a city enjoys the 
right of alluvion, and is not considered as limited, &c.” 

This translation is certainly justified by that of Hulot. into 
French, who appears to consider the expression “‘eA condi- 
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Begezen Des tione concessus sit ut in civitatem veniret,” as expressing a 
ae grant to a city of land taken from the enemy. But sucha 
Mosiorrs“TE construction is in my opinion, contrary to the idiom of the 


wo. 2, 
us language, as well as irreconcilable with the history of the times, 


ORLEANS 
corron Prazss. to which it refers. If it had been the intention to express a 
concession to a city, the word, expressing the grantee would 
have been in the dative, civitati, perhaps more properly, urbt. 
If, as is supposed by the plaintiff’s counsel, the city is the 
grantee, the words ed conditione are not only surplusage, but 
they make nonsense of the passage. Does the grantor make 
a condition with the grantee, that the thing given shall belong 
to the latter? If A. gives to B. a tract of land, it belongs to 
the donee without any such condition. There can be no con- 
dition in such a case; with whom would it be stipulated? With 
the grantee? Then you would do so vain a thing as to make 
the grantee or donee consent to a condition, that the thing 
should belong to himself, which is already his by the donation 
orgrant. If, on tite other hand, we suppose the grantee to be 
understood indefinite, or not named with a condition that the 
land should belong to a city, no reason can be imagined, why 
a nominal grantee should be interposed, when the grant is to 





take effect in favor of acity. On the contrary, in my opinion ' 


the words ‘‘ut in civitatem veniret,” establishes a condition of 
reversion to the Republic, whether we consider the concession 
as meant in favor of the conquered enemy, by leaving them 
in possession, subject to the will of the State, and devictis 
hostibus in a dative, or to an indefinite grantee under the 
same condition of reversion, and the same words in the 
ablative, merely expressive of the fact that the land had been 
taken from a conquered enemy. De Bréau Neuville, the 
learned translator of Pothier’s Pandects, considers the sense of 
the passage to be, that lands given back to the conquered 
enemy on condition of reverting to the Republic, enjoy the 
right of alluvion, and are not limited. Such a translation 
accords also with the practice of the Republic at that remote 


period. Pothier, in a note to this law and its context, re- , 
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marks, that when lands were taken from an enemy, the Kasrenw Dis, | 
possessors of such lots, when passing under the denomination Beaches A 


of Rome, were sometimes permitted to retain a part; another *°*\O#OMts 
part was distributed to the veterans, anf another part was sold, v8, 


deducting that which was left to the ancient proprietor; but corrowemms, 


every part of those lands thus distributed were measured and 
bounded, and hence were called limitati. 

But the most satisfactory authority upon this as well as 
other points of the Roman land law, is Niebuhr. In speaking 
of the Limitatis, this author says, ‘according to the Agrarian 
Institutions no land was held to be marked by boundaries, 
save what had been divided in conformity to the practice of 
the State, and to that mode of observing the Heavens which 
was adopted in taking auspices. Every other kind of boundary 
was regarded by the Romans as indefinite.’ The subject 
treated of by the Agrimensores, is land thus marked out: 
other land they only mention by way of contrast. Every 
field which the Republic separated from the common domain, 
was marked out by boundaries: no separation could take place 
without such a demarkation; and whenever there were any 
traces of the latter, although particular estates within the 
region subjected to it might still be a part of the domain, it was 
yet acertain proof that such aseparation had taken place. On 


the other hand every municipal as well as every foreign region 


was held to be without boundaries, (arcifinious) or merely 
limited by natural or arbitrary land-marks.” ‘The land 
which was regularly limited and that which was indeterminate 
in form along with all the other characteristics of Quiritary 
property, had both of them that of being free from direct 
taxes, but their value was registered in the census and tribute 
was levied accordingly. In other respects the limited fields 
had certain legal peculiarities, concerning which, scarcely any 
other express statement is preserved, than that they had no 
right to alluvial land, the determinateness of their size being 
the condition of their existence.”—History of Rome, vol. II: 
appendix I.—By Niebuhr. 
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Eastzers Dis. The same author further demonstrates that the limites which 
Fn atrel separated these agri limitati were not imaginary lines and stakes 
“ae (Ot land marks, but spaces of different widths, according to the 
ve. size of the squares, left forever open and public as highways. 
cuties Vitus They were. marked out according to a system, of which the 
author gives the general outlines in the following words: ‘ The 
principle of the Roman limitatio was to draw lines towards the 
four quarters of the heavens, parallel and crosswise, in order to 
effect a uniform division of the lots of land which were trans- 
ferred from the public domain to private property, and to fix 
immutable boundaries for them. Hence these boundaries (the 
limites) were marked by a slip of land left for the purpose, un- 
touched by cultivation, as balks or ways; as their extremities 

were by a row of stones inscribed with numerals.” Ibid. 

Such appears to have been the ancient law, not as introduced 
or first established, but rather confirmed at a later period by a 
constitution of Antoninus Pius; for Trebatius, whose opinion 
is given, was himself a contemporary of Cicero. 

There is a further passage in Niebuhr which tends to illus- 
trate the clause *‘ ut in civitatem veniret,’’ which I cannot for- 
bear to quote. ‘‘ There was,” says he, “a by-class in the Ro- 
man system, when the Republic restored a conquered territory 
to its old inhabitants, subject to the payment of a tithe or some 
similar tax; this, as long as the precarious possession lasted, 

There is noe Was like any other impost, but the Republic had the right of 
thing in the Ro- claiming the land and turning out the possessors.” 


man law which 


restricts the A fter the most attentive consideration of this part of the case 
right of alluvion | : mines ‘ 

to particular lo- it appears to me there is nothing in the Roman law which pro- 
calities, or por- : , ‘ “ 
tions of land, Vided that the right of alluvion was restricted to land or port*ons 


ly ee te of land bearing particular names or having particular localities, 


the right de- hut the right depended altogether upon the question whether 
pends on the ; : soa 
uestion whe- the tract had fixed and invariable limits or a natural boundary 


the , ; 
had fixed and on one side at least, liable to be affected by a water course— 


invariable imits 19 matter whether it bore the name of ager, predium or fundus, 


boundary on one oes : ‘ 
aide bya woer DOF do I find that cities formed any exception to the general 


course. rule. 
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But the counsel for the plaintiffs endeavor to fortify their po- Eastzam,. 
April, 18 


sition by the aid of law 26, title 28, Partida 3d. It is in the 
following words : 

** Crecen los rios & las vegadas de manera que tuellen e 
menguan a algunos en las heredades que han en las riberas 
dellos e dan, e crecen a los otros que las han de la otra parte. 
E porende deeimos, que todo quanto los rios tuellen & los 
homes poco & poco, de manera que non pueden entender la 
quantidad della porque no lo llevan ayuntadamente, quo lo 
gaiian los sefiores de aquellas heredades, & quien lo ayuntan, 
e los otros a quien lo tuellen non han en ello que ver. Mas 
quando acaeciesse, que el rio llevase de una heredad ayunta- 
damente, asi como alguna parte della con sus arboles, 6 sin 
ellos, lo que asi llevase non gaiian el seiiorio dello aquellos 4 
cuya heredad se ayunta; fueras ende, ‘si estuviesse y por tanto 
tiempo que raigassen los arboles en las heredades de aquellos 
4 quien se ayuntasen ; ca estonce ganaria el sefiorio dellos el- 


duejio de la heradad do raigasen, pero seria tenudo de dar al’ 


otro el mercoscabo que recibio porende, segun el aluedrio de 
homes buenos, et sabidores de lauores de tierra.” 

This law is nearly a paraphrase of the Roman law preterea 
and the following in which the. words ager, fundus and pre- 
dium are used without distinction. The word heredad is used 
in the Spanish text to express the riparian property or land en- 
titled to alluvion, and the counsel contends it must bear the 
same narrow meaning which they give to ager, to wit: a field 
without a house. Heredad, in Spanish, I understand to mean 
a landed estate, and the text might well be translated by using 
that English word corresponding to the French word heritage. 
Thus the word conveys the same idea expressed in the original 
law of the Digest by the words ager, fundus and predium. 
I say the original, because the wisdom of Alphonso was after 
all in a great measure but reflected light, whose source was the 
Roman law, and which was sometimes not a little refracted by 
passing through a Gothic medium. 

The plaintiffs next invoke the 9th law of the same title of 
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Easrraw Dis. the 3d Partida, as giving in express terms to towns and cities 


April, 1841 


the alluvion which is formed in front of cities. The law is as 
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‘* Apartadamente son del comun de cada una ciudad 6 villa, 


corron press. las fuentes e las plazas o fazen las ferias é los mercados & los 


lagares 6 se ayuntan & consijo é los arenales que son en ‘las 
riberas do los rios e los otros exidos e las carreras 4 corren los 
caballos, e los montes e las ochesas e todos los.otros lagares se- 
mejantes d’estos, que son establecidos é otorzados para pro 
comunal de cada ciudad, &c.” 

The counsel for the plaintiffs confidently assert that this law 
is clear and explicit in its terms and decisive of this controver- 
sy. The word arenales they contend means alluvion, and in this 
they are in some measure countenanced by what fell from this 
court arguendo in the case of Packwood vs. Walden, 7 Martin, 
N.S.,90. But does the word arenales necessarily mean allu- 
vion? Certainly not, nor can I see any good reason for consi- 
dering it as used in that sense in thislaw. None of the defini- 
tions of arenal to which our attention has been called in various 
dictionaries, conveys any such idea as alluvion, that is to say 
that portion of soil which is insensibly (poco & poco in the lan- 
guage of the Partidas) added to and becomes a part of land 
bordering upon a water course ; and the only comment of Gre- 
gorio Lopez upon the word is a quere, ‘* quid de fluminibus?” 
as if he considered the arenales “ en las riberas do los rios,’’ as 
forming a part of the bank itself of the river, and consequently 
its use already belonging to the public by a previous law of the 
Partidas and now given to towns in front of which they exist, 
and he suggests the enquiry whether the use of the rivers also 
be given to the city as well asthe bank: 

If it had been the intention of the law-giver to create an ex- 
ception to the general rule, as recognized itt the Partidas, that 
the alluvion belongs to the owner of the riparian estate or he- 
redad, such an exception would naturally have found its place 
in immediate connexion with the general law. Again, why 
treat of the accessory, without any allusion to the principal? 
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Lam. rather inclined to think it means only the sandy beach Easrzan Dus 


common on shallow rivers, which are any thing rather than al- 
luvion formations, and which the inhabitants of cities or towns 
‘ate authorized to use incommon for their domestic or perhaps 
agricultural purposes, or for public promenades, as the Arenal 
of Murcia on the river Segura; Mrs. Cushings Letters, vol. 2d, 
342. Be that as it may, it appears to me clear, that all the 
objects enumerated in the law are connected together and are 
referred to by the words establecidos y ortogados ; and if the 
threshing and grazing grounds and other conveniences men- 
tioned in the law, rest upon a grant to the town, the arenales 
are in the same category, and according to my understanding 
of the law, itis only an enumeration of those things which are 
usually given or reserved by the sovereign for the use of towns 
or cities laid out by royal authority, or which they hold by 
usage or by concession. In that sense substantially, Gregorio 
Lopez appears to have understood it. ‘ Pretered quod hic 
dicitur (que son establecidos) non intelligitur, quod & jure sunt 
statuti pro civibus; quia civitati vel castro de jure nihil corpo- 
rale est deputatum, quod sit de ejus pertinencia ; nisi quatenus 


a lege aut consuetudine aut hominum dispositione riperiatur 


concessum.”’—Note 6. 

But the counsel for the Municipality contends that the cor- 
poration is in @ certain sense riparian proprietor, and therefore 
entitled to the increase by alluvion on the front. I cannot do 
justice to this part of the argument without quoting the lan- 
guage of the senior counsel, in which he developes his views 
on this point. 

‘¢ To any person,” says the counsel, ‘‘ who has studied the 
Civil Law of Louisiana and knows the source from whence 
this text is drawn (art. 501, La. Code) as well as the legal ac- 
ceptation of the term ‘fonds riverain’ (riparious estate), this 
text is sufficient to form a decision on the conflicting claims of 
the city and private individuals—owners of lots which are only 
portions of the estate (fonds) upon which the city is founded 
(fondée). 


29 VOL. XVIII. 





on a 


© 0 ( Pl os 











Easrerex Dis. 
April, 1841. 
prea: sanescn or ccrrerememetenr emer 
MUNICIPALITY 
No. 2. 


v8. 
ORLEANS 
COTTON PRESS. 


CASES IN THE SUPREME COURT 


‘* He will entertain no doubt that the city and not the owners 
of these lots is the riparian proprietor.”—Page 121. 

** To build a city,” continues the counsel, “ town or village, 
it is necessary, I conceive, to have first the ground (fonds). 
This (the fundus) being had, the town is built upon it. Thus 
built the town becomes inhabited, and the inhabitants, for the 
purpose of ingress and egress to and from their houses, &c:, 
and for access to the river upon the borders of which it is situa- 
ted, for returning therefrom, and for that of travelling over the 
whole front of the town, if their business requires it, have 
streets, roads, issues and avenues, which are no more than 
parts of the ground, foundation (fonds) upon which the town 
is seated. 

‘* What is the nature of this property (fonds) now? Isit not 
an urban property ? 

‘* To whom does it belong? Necessarily to the community 
called a city; to that aggregation of persons who inhabit it. 
Each of them is proprietor of the lot on which his house is 
situated, and all possess in common the streets, roads, issues, 
and avenues, to the use of which every stranger, whose affairs 
lead him to the town, is in like manner entitled.” 

He then supposes the prince or the individual who should 
have founded a city would no longer be regarded as proprietor, 
and could no longer sell the soil upon which the city is built 
than he could the inhabitants; that he no longer remains mas- 
ter of the ground (fonds) upon which the town is built. 

“« We must therefore conclude,” says the counsel, * that the 
ground (fonds) which was rural and by its conversion into a 
city has become urban, no longer does or can belong to its an- 
cient master; that it is and can only be the property of the 
public—of that aggregation of inhabitants, who by the fact 
alone of the roads, streets, issues and avenues being destined 
to their common use form one community.” 

It is not easy to conceive how the city in the case thus sup- 
posed, in its corporate capacity, becomes proprietor of. the 
port in such a sense as to profit by the alluvion. Take the 
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square of the city, for example, which was laid out by the so- Exsrenm, 
vereign, the original plan exhibits a front row of houses—next, _ 

a vacant space marked quai, then the levee and the river. ™U™tcIPAurE 
The front lots belong to individuals and are bounded in front = 
~- by a'locus publicus, the quai. In what sense is the corporation a 
a front proprietor, even admitting that the owners of the lots 

fronting the quai are not so. I admit that if a batture should 

be formed in front of the square of the city, it would be an ad- 

dition to a locus publicus, but that does not prove. what is con- 

tended for, because the city is not proprietor of the locus pub- 

lieus, but only administrator. It belongs as much to a citizen 

of Ohio as to a citizen of New Orleans. It is a place left opem 

for the convenience of commerce, and for the use of the whole 

world—a thing hors de commerce. 

But so far as the case supposed is meant to apply to the 

locus in quo, it assumes as true what is yet to be shown, to The Jesuits’ 
wit: that the lots in front are not bounded by the river, that pletion S 
they are not liable to abrasion by the river to the loss of the in quoeriae was 
owners; and that the proprietors would not be bound to give diet te the all sila. 
a new levee or a new road, in the event of the existing one Micad wll 
being carried away. These are questions which we are to ex- corpentaion - 
amine in this case, and therefore we cannot begin by assuming pt in .~ 


that the corporation is the riparian proprietor. It is certain that mane” 66 this 


property from 
urban, | 


the Jesuit’s plantation was originally entitled to the alluvion, Py ty'ts 

and I am now only arguing what change was produced by the city « Seana 
mere incorporation of the city in 1805. The question of dedi- Leacarw rn 
cation yet remains to be investigated—for the present it is enough devionis, rhe? — 
to say that in my opinion the change of the name of the pro- phe he right 
perty from rural to urban, by the mere act of incorporation, {° %" sere 
neither made the city a front proprietor in the sense contended 

for by the plaintiffs, so as to enable it to acquire jure alluvio- 

nis, nor did at per se deprive the front lots into which the pro- 

perty was subdivided (provided they fronted on the river,) of 

the right of such accretion. 

“The counsel for the plaintiffs endeavor to fortify the claim of 


the city to the alluvion by showing that the charge of keeping 
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Easrern Drs. up the levee is borne by the whole city and not by the front 
April, 1841. . , 

— proprietors, and that, therefore, the former ought to enjoy all 

ee 2. the advantages resulting from the situation of the land—upon 


ae the maxim, ‘‘ gui sentit onus, sentire debit et commodum.’’ 
. a 8 . * ° . . . 
corron purss. That this axiom of equity lies at the foundation of the right of 


alluvion may be true—it is but just that the risk and loss re- 
The onus or Sulting from the situation of the Jand should be compensated 


burden "conse by the chances of increase by alluvion. But the onus or bur- 


right of alluvion ’ case : : se 
ay ural, ‘not den spoken of is natural not civil. Itisa risk arising from the 
civil; itisarisk exposed situation of the land, not the expense or trouble of 
arising from the x ; 

exposed position making embankments to save the land or adjacent tracts from 


f the land t, " . x . 
so ane orinundation. The right of alluvion exists on streams which do 


es iy not periodically overflow, as well as others which do, and those 
the right of al- police regulations which relate to the making and keeping up 
streams which of levees have nothing to do, in my opinion, with the question 

0 not overtiow. 
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of alluvion. 


The public, The arguments of the counsel drawn from the supposed in- 
thro’ the agency . ; , 
of the corpora- Convenience of having a port or any part of its bank owned by 
Cen ae individuals, and the danger of the public being excluded from 


and of the bank the use of it to the great detriment of commerce, would be en- 
of the river; and | : ’ ‘ ate 

the front propri- titled to serious consideration, if it were not true at the same 
etors cannot ex- , . y 
tend the levee time, that the public, through the agency of the corporation, 


— = ‘on has the sole use of the levee and of the bank of the river. 


poration, which That the front proprietors cannot extend the levee without the 
in the meantime 


has the right to consent of the corporation, and that the city authorities have a 


make *all im- . : ’ 
provements for right to make all improvements for rendering the whole most 


fal to the mublic useful to the public and favorable to commerce. So far as it 
aa tnanie ‘© concerns the public convenience it seems to be of little impor- 

tance whether the future increase of the batture shall be deci- 
ded to belong to the public or to the front proprietors so long as 
the municipal authorities alone have the entire control of every 
thing on the outside of the levee and have a right to establish 
wharves and other conveniences which commerce may require. 
In most of the sea-ports of the Union it is believed the wharves 
are private property. Here they will be public, whoever may 
be considered the owner of the bank of the river, subject to the 
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public-use. The Louisiana Code is explicit on this point: Eisuenw) Dd. 


“The use of the banks of navigable rivers or streams is pub- 
lic; &e., nevertheless the property of the river banks belongs 
to those who possess the adjacent lands.” ‘On the borders of 
the Mississippi where there are levees, the levees shall form the 
banks.’’—Art., 446, 448. 

It is not pretended that the question which this part of the 
ease presents, has ever been directly adjudicated upon by this 
court; but it is supposed by the plaintiff’s counsel, as well as 
the parish judge, that the court has on more than one occa- 
sion given a strong intimation, that in their opinion, the 
alluvion formed since 1805, belonged to the city in virtue of the 
act of incorporation, and especially in the case of Cochran vs. 
Fort et al., 7 Martin N.S. 622. In that case the plaintiff 
claimed a city lot fronting on the river, and the alluvion which 
had formed upon it since his purchase. The question presented 
was mainly one of fact, to wit, whether the batture in front of 
the lot was or was not at the date of the purchase susceptible 
of private ownership. If so, then it could not be presumed 
that the vendor of the plaintiff intended to sell it, and the only 

principle settled in that case was, that the sale of a lot, front to 
_ the river, according to a plan which shows the front line to 
be within the levee, does not carry with it alluvion, provided, 
at the time of the sale, a batture was formed of sufficient height 
and magnitude to be susceptible of private ownership. The 
converse of the proposition, it would seem, ought to be tried 


* 


also, to wit, that the sale of- a city lot fronting on the river, 
would carry the alluvion which had formed since the sale. 
The only difficulty in the case was to ascertain the mere mat- 
ter of fact, to wit, did the batture in front exist or not at the 
time of the sale. The court decided in the affirmative, and 
consequently the plaintiff failed in his action. After deciding 
the matter of fact decisive of the case, to wit, that in February, 
1803, a batture did exist which, with a five feet levee, might 
have been used as private property, the judge, who acted as 
the organ of the court, made the remark upon which so much 
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Basrsew Drs! stress has been laid, to wit, “supposing this view of the’sub- 
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ject incorrect, and that we were to conclude with the plaintiffs 
that no batture susceptible of ownership existed in February, 
1803, their case would not be much stronger. The faubourg 
was incorporated two years after. To enable them, therefore, 
to recover in this action, they must show a batture created - 
between the day of-their purchase and the date df the act of 
incorporation, which was susceptible of ownership; for if the 
alluvion was formed afterwards, it became the property of the 
city, and not of the front proprietors.”” Certainly, the decision 
of that case did not require such a remark. It was purely 
speculative, and although it may perhaps express the opinion 
of that able judge at the time, yet it does not appear to have 
been a point discussed during the argument, nor at all material 
in the case. The question now presents itself directly before 
us between the city and the owners of front lots in relation to 
alluvion, formed since the act of incorporation, and I am of 
opinion that the mere act of incorporation did not change the 
character of the property, and gives no new title to the city. 
On this point, I believe, we are unanimous. 

The words used by me, as the organ of the court, in the 
case of the Municipality No. 1 vs. Municipality No. 2, 12 La. 
Rep. 49, have been also alluded to as indicating a strong 
opinion the other way. The expressions were, ‘“‘ The preten- 
sions of the defendants as set up in their answer to the ex- 
clusive ownership of the property in question, and those of 
the plaintiffs, &c., to take one hundred thousand cubic yards 
of sand from the batture ad libitum, &c., are, in our opinion, 
equally unfounded and preposterous.” In that case there 
was an express dedication to public uses of the alluvion in front 
of the suburb St. Mary by a formal contract between the city 
avid the front proprietors, and the act of 1836 refers to and 
sanctions that compromise; and expressly provides that “ the 
Municipality of the upper section of the city of New Orleans 
shall not in any manner obstruct or impede the inhabitants’ of 
any portion of the’ city, in the free use and enjoyment of any 
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oftheir rights on the batture.”. With such a legislative in- Bisrrae: Die 
junction, how could the Municipality. with any propriety or mA 


consistency pretend to be the exclusive owners of a locus 
publicus, which it was their duty to administer according to 
its destination? But that case and the present have not the 
most remote analogy to each other. 

II. I now enter upon the second branch of this inquiry, to 
wit, whether the laying out of the Faubourg, as shown by the 
plans, and disposing of lots in conformity thereto, or any other 
acts of Madame Delord or her successors, taken in connexion 
with the various ordinances of the City Council, furnish suffi- 
cient legal evidence of an intention on her or their part to de- 


dicate the property in question to public uses, so as to constitute © 


a locus publicus. The petition alleges that, by reason of the 
incorporation with the said city, and the laying out and dividing 
the land, of which the Faubourg is composed, into town lots, 
streets, &c., as a part of said city, the title to all the said bat- 
ture or alluvion, then so imperfectly formed or thereafter to be 
formed, became by law vested in the corporation of said city 
for public uses. It is not distinctly alleged, that there ever 
was a dedication to public uses in a legal sense of the word, 
resting essentially upon the express will of the dedicator, and 
assented to by the public, evidenced by the public use of it, ac- 
cording to the dedication. But the idea is, if 1 understand it, 
that the annexation to the city successively of the different 
faubourgs, formed but a continuation of the square of the city, 
and imprinted upon the land in front of the street or road near 
est the levee, the same character which the corresponding part 
of the squares of the city possesses, that of a guai. This system 
is developed with ingenuity and learning in a pamphlet which 
has»been furnished us as a part of the argument in the case, 
but the author’s name is unknown tous. He considers the 
quai, marked upon the original plan of the city, as belonging 
to the city, and not as alocus publicus. It is of no consequence 
in the present case, whether the original quai, as designated 
on the plan made by the French. authorities of Louisiana, be 
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Easreaw Drs. regarded in that light as granted to the city, or as a public 
April, WM. place. The question is, admitting the old city to be, in that 


munyer4** sense of the word, the riparian proprietor, and entitled to any 
vs. alluvion which might be formed in front of it, whether it re- 


corrox ens. sults from the plans of the different faubourgs, that all the land 

' between the front row of houses and the levee partook of the 

same character with that in front of the old city, and that the 

city was, as relates to the land in front of the faubourgs, also 

entitled to the alluvial increase,—or in other words, that there 

was a continuation of the guai through the different incorporated 

faubourgs. The author, above alluded to, treats the old city 

as the nucleus, around which the faubourgs have gradually 

clustered, and stand jn relation to it as children towards a 
parent, or perhaps more properly, as partners and associates. 

It seems to me clear, that the right to alluvion in front of 

each faubourg must stand upon its own peculiar grounds, that 


there is not necessarily any connexion between them. The 


French 
eo i square of the city was laid out and founded by the Sovereign. 


3 Keying ou . The faubourgs were laid out by the proprietors of different 


Orleans, left an : ats : : . 

ok aeen be- estates in the vicinity, each having a right to alluvion, and the 
tween tna question, what was the condition of the front afterwards, would 
row oO ° 

and the river,depend not upon a general conformity of the streets and 


ked guai on . i 
the plant whieh avenues to those of the square of the city, but upon the dispo- 


oe cases sition made of it by the former proprietor. The French 


ublic use, and authorities of Louisiana indicated an intention to devote to 
it beeame there- : ; 
by ms locus public uses, to consecrate as a locus publicus all the vacant 


ae space between the first row of houses and the river, by writing 
If in laying the word guai upon various parts of the plan, and by leaving 
ag Me it open for public use. If, in laying out the faubourgs, the an- 


cee cient proprietors of those riparian estates did the same thing or 
Paget what was equivalent, then there is no doubt it amounted to a 
an were ns ‘ ells. 03 

between the dedication, if accepted by the public. The present enquiry is 


+ thang pase confined to the faubourg Delord, and to the plan of it made by 


a ae — Madame Delord ; for with respect to the faubourg St. Mary, it 
= .—— was long since settled, that the alluvion belonged to the front 
to a dedication, proprietors, and it has subsequently been dedicated to public: 


if epted by : > 
dhe public. uses by a compromise between them and the city. 
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It may not be amiss, however, to refer to what the court said 


in the case of Morgan vs. Livingston, with respect to the effect ei 
ofthe plan.of a faubourg made by Gravier, and the condition ae ad 


of the property after its division into lots. ‘‘On the morning 


of the day,” says the court, ‘on which Bertrand Gravier sent conse tae 


for a surveyor, to make a plan of his plantation into lots and 
streets, the land covered by it was rural property, burdened 
with riparious duties in his hands, and when the plan was 
finished by the division into lots and streets, no alteration was 
wrought in these burdens. When nine months after Poeyfarre 
purchased the trapezium, he purchased a rural estate, burdened 
with riparious duties, having the portion of the bank of the 
river before it as an accessory. The sale discharged the 


vendor from and imposed on the vendee, the duties of repairing - 


the road and levee along the land conveyed. If any part of 
this portion of the road had been found out of repair, the syndic 
of the district would have compelled the vendee to repair. it 
without the least inquiry into the circumstance, whether-his 
deed bounded him on the road or on the river, if he was really 
the owner of the land, and separated from the river by the road 
only. The banks of the river, opposite to the trapezium, pass- 
ing to the vendee cum onere, must have passed cum commodo. 
‘*Had every lot in the faubourg been sold, the liability of the 
land which they covered, would have continued the same,” &e. 

The “ member of the Louisiana Bar’? whose argument has 
been mentioned, undertakes to maintain two propositions. 
First, that the city of New-Orleans acquired, at the time of the 
union of the suburb Delord with the city, all the riparious 
tights which Madame Delord possessed by virtue of a valid 
contract, and for a valuable consideration. And secondly, that 
Madame Delord has never disposed of any portion.of her 
riparious rights in favor of the defendants. The record does 
not furnish us with any evidence of any such express contract, 
as is supposed. In 1805, the plantation which afterwards’ be- 
came the faubourg Delord, formed an integral part of the city 
by the act of incorporation. After it was laid out asa faubourg, 
302) VoL. =xvImt. 
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wa rien Dis. “ remained for many years what was termed one of the un- 
that is to say; 

wonioiairrr not yet entitled to participate with the square of the city in the 
‘ a. advantage of being lighted and guarded at the common expense: 
corron Voie, This last step was not taken until 1831, when by an ordinance 
of the City Council, a part of the faubourgs Delord, Soulet 

and Lacourse, between the upper line of the faubourg St. Mary 

and the centre of Lacourse street, was incorporated, and Te* 

quired to pay the same taxes, and authorised to enjoy the same 

rights and privileges as the inhabitants of the square of the city. 
Ordinance of April 8, 1831, City Laws, 63. Up to that period 

I have seen no sanction by the city authorities of the plan of a 
faubourg adopted by Madame Delord, much less any contract 

by which she abandoned the front of her land to the city. In- 

deed, the uniform legislation of the City Council from that time 

until the inception of this suit, repels such an idea. In 1817, 

an ordinance was passed concerning the unincorporated 
boroughs and suburbs within the city of New-Orleans, which 
provided among other things, that “the levees adjoining the 

estates bordering on the river, situate in front of unincorporated 
‘boroughs or suburbs, which have hitherto been kept in repair 

at the charge of the proptietors, whose lands are bounded by 

‘the river, whether by a particular clause stipulated between the 

vendor and the purchaser, or of an obligation anterior to the 
settlement of said boroughs or suburbs, shall continue to be 

kept in repait at the expense of the said proprietors, in the 

maniier prescribed by the ordinance concerning highways, 

bridges and levees within the liberties of New-Orleans.” The 
ordinance last referred to was passed in 1815, and requires the 

front proprietors to keep up the levee. The ordinarice of 1830, 

‘the execution of which led to the suit between the city and 
Henderson and others, treated those who held lots under Ma- 

dame Delord as front proprietors. It directed a new levee: to 

‘be laid off by the city surveyor, commencing at the lower line 

of the faubourg Delord, and running parallel with New Levee 

street to Roffignac street, and then to the upper line of Mr. 
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Byrne’s property. It directs the proprietors to be notified and ria 
requires them to complete and deliver said levee on the first 477 1b 
day of November, and it was made the duty of the mayor to == 
notify the front proprietors of lots in the faubourgs Delord and 
Saulet, and it further directs the work to be done at their exe — s 
pense in case of contravention, besides a penalty of one hundred 
dollars. A new road and levee were directed to be laid off. in 
advance of the former ones, and the questions which arose 
in, the case of Henderson et.al. vs. the Mayor, Aldermen and 
Inhabitants, presupposed the plaintiffs to be in point of fact 
riparian proprietors, for they related to the obligation of the lat- 
ter to furnish a new road, and to make and keep up the new 
levee. 

But if on the part of the city authorities every official act 
which has been brought to, our notice, tends to show that the 
city did not understand there was a dedication, resulting from 
Madame Delord’s plan of a faubourg, which constituted the 
city the riparian owner, as is now pretended, how do the sub- 
sequent acts of Madame Delord and her successors accord with 
the theory of a dedication to public use? On the 26th of May, 
1806, she sells to Larche three lots on the batture, according to 
the plan of Lafon, of the 21st March of the same year, the 
purchaser taking upon himself the burden of making and keep- 
ing in repair the road and levee in front of said lots. . On the auickll 
6th of June, 1807, she sells to Armand Duplantier her planta- the plans show 
tion of about seven arpents, fronting partly on the river and 9) 
partly on the great route of Tchapitoulas, and among other fovieg ova ee 
title papers handed over, appears a plan of the plantation by pr epientin 
Lafon, of the 6th February, 1806. None of the plans in the on oo ore 
record contains any indication of the front having been dedicated  apetene P os 
to public use, and her contract with Larche and with Duplan- —- ~ 

tier shows that she did not so understand it. She continued) to ownership as a 

exercise acts of ownership as a riparian proprietor not. only prietor, 
without opposition on the part of the city, but the last ordinance required by the 
of 1830 by the city authorities, acting as a police jury, and ,° 189010 levee infra 
laying out a new road and levee, imposes upon her successors, ** os och 
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as Ttiparian proprietors, the burden of keeping up the levee 
along their front. 

Lafon’s plan of the 6th of February, 1806, is now before me. 
It exhibits the side lines of the plantation of Madame Delord, 
which separates it below from the faubourg St. Mary, and 
above from that of Soulet, as running diagonally down to the 
water’s edge. The front lots are represented as bounded on 
New Levee street, and the levee is marked along the side of the 
street and between it and the river, at a distance of about fifteen 
toises from it. There is no mark indicating any intention on 
the part of Madame Delord, to give up her claim or title to the 
land forming the levee and on the outside of it. Since the date 
of that plan, the land upon which the cotton press ‘stands, has 
been formed, and thd levee and public road, laid out by order 
of the City Council in 1831, are about two hundred feet outside 
of New Levee street; and all the land between New Levee street 
and the new road and levee belongs, according to the judgment 
rendered in this case, to the front proprietors. The intervention 
of a public road between the front tract and the river does not 
prevent accretion by alluvion, because the road and the levee 
themselves belong to the front proprietors, subject to the public 
use.—6 Martin Rep. 230; Sirey for 1822, part 2d, page 191. 

It is true the public has always possessed and used the levee 
and the ground between it and the water’s edge; and if the 
city authorities, under whose administration such a right has 
been enjoyed, had no other title but that which would result 
from the presumed consent of the front proprietors, such en- 
joyment in the presence of the latter might tend to show an ac- 
ceptance on the part of the public of a dedication to public 
uses. But the law itself gives tothe public a right to such en- 
joyment independently of the consent of the front proprietor, 
and such use is not legally inconsistent with the ownership by 
the riparian proprietor. Nothing therefore can be inferred 
from the public use of the bank of the river and the land on 
the outside of the levee, and the batture as fast as it forms. 
The city authorities have the exclusive control of the levee and 
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: the banks of the river as a part of the port of New Orleans. Huseane yg 
The principles which govern in cases of dedication to public _—* 
uses are considered as wellsettled. They were recognized by senciraary 
the Supreme Court of the United States in the case of the city of v8. 
Cincinnati vs. White’s Lessee, 6 Peters’ Rep., and were as- corzon PRESS. 
sumed by the present senior judge of this court as the basis of 
his opinion inthe case of De Armas et al. vs. the city of New 
Orleans ; 5 La. Rep., 148. ‘* The law applies to it’”’ (a dedi- 
cation) says the court, ‘those rules adapted to the nature and 
circumstances of the case, and to carry into execution the inten- 
tion and object of the grantor and to secure tothe public the be- 
fit held out and expected to be derived from and enjoyed by 
the dedication. That there was no particular form or cere- 
mony necessary in the dedication of land to public uses and 
that all that was required was the assent of the owner of the 
land, and the fact of its being used for the public purposes in- 
tended by the dedication.”” Tested by these principlesI cannot 
find, in the case now before us, any evidence of an intention 
on the part of Madame Delord or her successors to dedicate 
the front of her or their land to the public use. 
But the principle that the intervention of a public road does 
not cut off the right of alluvion, or in other words, that a tract 
of land separated from the river by a public road is still consi- 
dered as fronting on the river, and a riparian estate has been 
1 contested in this case on the ground that the land over which 
| . the road runs was paid for by the city in pursuance of the 
judgment of this court in the case of Henderson et al. vs. the 
City, and that consequently the city became the absolute pro- 
prietor of the road and levee, and front owner. Even ‘sup- . 
posing this to be true, which I am not disposed to admit, and 
that the road opened under the ordinance of 1831, became by 
the judgment of the court the absolute and irrevocable proper- 
ty of the city, still it is nothing more than a public road, via 
publica. This court in the case of Morgan vs. Livingston de- 
cided in the most explicit manner this question. The language 
of the court in that case leaves no doubt upon that point, sup- 
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Easrzen Drs. ported as the principle is by unquestionable authority... The 


Pr nn dnenal very point now urged was considered and overruled. » The 
=a court says: ; 


‘‘ The bank passes withthe field even when there is an inter- 


corron ress. Vening publicroad. Ripa cedit fundo, |. Riparum, ff. rer. divis. 





Inst. eod. tit.—Dicit verum si via est media. Ripe, respectu 
proprietatis sunt illorum, quorum prediis herent, sed quid si 
via esset in medio, interflumen et agrum vel domum? Res- 
ponde idem ut Ripe sunt eorum. Cepola, &c. 

‘‘ If there be a public road between a field and the river, still 
that which is made by alluvion accrues to the field. Si meum 
inter agrum et fluvium interjaceat publica via tamen meum 
fieri quod alluvio adjicit. Grotius &c. Gronovii, nota 68. 

‘* But the defendant’s counsel urges that this must be under- 
stood of a private road—one of which the soil belongs to the 
owner of the field and is burdened with a right of way, and he 
refers us to the law, Atticus, ff. 41, 1,38, and to Grotius, who 
holds there is no principle of natural law which justifies the 
position that the owners of estates, separated by a public road 
from ‘the river, have a right to alluvion, and admits that the 
field hasthe alluvion, if it be a private one, which owes a road 
—qui viam debeat; Grotius, &c. &c.,—so that the soil of the 
road be the property of the riparious owner. 

‘‘ The expression used by the writers whom Grotius con- 
demns, is via publica, a public road. 

“A public road is that of which even the soil is public; itis - 
not in a public road as in a private road, the soil of which does 
not belong to the public, while we have only the right of walk- 
ing and driving over it; the soil of a public road is public: 
Viam publicam eam dicimus cujus etiam solum publicum est; 
non sicuti in private via ita esse in publica accipimus; vie 
private solum alienum est. Jus tantum eundi et agendi no- 
bis competit; vie autem publice, solum publicum est.—ff. 48, 
8, 2, sec. 21. 

‘‘ We conclude that in the present case the intervention of 
the public road between the trapezium and the river, cannot be 
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considered as a eriel of the intention of the — to give the —— Dus. 
April, 1841. 


land conveyed another boundary than the river.’ 

I have copied this part of: the opinion of the court in the case 
of Morgan vs. Livingston, not only because it is the language 
of the court, expressing its deliberate judgment upon a lead- 
ing point in the case, which point is again made in the case 
now before us, but because it was written by the present senior 
judge, then the organ of the court, in pronouncing its decision. 

There is a striking resemblance between this case and that 
above alluded to, decided by the Cour Royale of Lyon and re- 
ported in Sirey for 1829, 2d part. In that case the Commune 
of Roques insisted that the property of the defendants was se- 
parated from the Garonne by a public road (chemin commu- 
nal) and consequently the alluvial increase could not attach to 
it, although it might be otherwise if separated only by the tow- 
path (chemin de halage) because the latter is but a servitude 
imposed upon the riparian property. But the court held other- 
wise, and relying upon the same authorities from the Roman 
Digest and Institutes which are quoted in the case of Morgan 
vs. Livingston, decided that a public road does not legally inter- 
rupt the adhesion between the front lands and the river, which 
it separates, because the road makes a part of the land itself, 
if not quoad proprietatem, at least quoad commodum et incom- 
modum. 

This argument is based upon the supposition that the new 
road in front of the Cotton Press, laid out under the ordinance 
of 1831, belongs to the Municipality in full property, or is a 
public road, arid has been purchased from the front proprietors 
in pursuance of the judgment in the case of Henderson et al. 
vs. the City. But there is no evidence in the record that such 
is:the case. That judgment proceeds upon the ground that 
the land over which the new road was laid out belonged to the 
front proprietors. The city was enjoined from proceeding to 
open the road without paying an indemnity to the front pro- 
prietors, and the injunction was maintained by the final judg- 
ment until the city should pay that indemnity. Nothing fur- 
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Eastrnn Dis. ther appears to have been done. No expropriation has ever 


April, 1841. 


taken place, either according to the mode pointed out by the 


musiciPaLity Code, or to the act of 1832 relative to the opening of streets. 


No. 2. 
vs. 
ORLEANS 
COTTON PRESS. 


The judgment of the District Court, which was affirmed, was 
‘that the injunction be continued in force as relates to the 
making of the road until the defendants shall indemnify the 
plaintiffs for the damages which the establishment of said road 
may cause them respectively,” &c. The court decided little 
more than the abstract question of right, to wit: that the front 
proprietors, or those under whom they hold, having already 
given one road, according to the condition, express or implied, 
of the original grant, were not bound to furnish another with- 
out indemnity. Surely that judgment did not per se divest 
them of their title to the land over which the road ‘passes. 
Until the amount of indemnity shall have been assessed, there 
is no price of the thing to be forcibly sold, and the act of 1832 
makes the payment of the indemnity or tender and refusal a 
condition precedent to the divesting of the title. Until then 
the title of the ancient proprietor is unimpaired. 

To conclude: Upon a view of the whole matter which this 
case presents, I am of opinion that the act of incorporation of 
1805 did not and could not legally affect the right to alluvion, 
which belonged to the original tract of land, that afterwards 
composed the faubourgs Saulet and Delord. 

That each part of it fronting on the river was still entitled 
to the right of accretion notwithstanding the act of incorpora- 
tion. 

That the laying out of the faubourg in 1806, according to 
the plan in the record, viewed in connexion with other acts of 
Madame Delord and of the City Council, do not furnish legal 
evidence of a dedication to public uses, and that the purcha- 
sers of front lots still remained riparious owners. 

That urban property fronting on a water course is entitled to 
alluvion as well as rural estates; and that cities can acquire 
jure alluvionis only in virtue of atitle which would constitute 
them front proprietors: 




















OF THE STATE OF LOUISIANA. 21 


That the defendants must be considered as owning down to a 
the road, last laid out, and that the intervention of the road does 
not in law prevent them being regarded as front proprietors, —e 
and entitled to any alluvion which now exists or may hereafter __ 28. 
be formed between the levee and the water, subject to the oo tee alae 
public use under the administration of the municipal authorities. 
A majority of the court concurring in these views, it is 
ordered, adjudged and decreed, that the judgment of the Parish 
court be annulled, avoided and reversed, and that ours be for 
the defendants, with costs in both courts ; reserving, however, 
to the public the use of the levee, and of all the alluvion which 
existed at the inception of this suit, or which now exists, or 
may hereafter be formed between the levee and the river, to be 
administered exclusively, and its usé regulated, according té 
law, by the City Council of the Second Municipality. 





Morphy, J.—The opinion just delivered by judge Bullard, 
Sets forth so fully and satisfactorily the views of the majority © 
of this court, on the several questions submitted in argument, 
that I cannot believe it necessary for me to do more than 
express my entire con¢urrence in them. 





Simon, J.—I have carefully considered the opinion which , 
judge Bullard has prepared; it expresses so fully my ideas 
upon the important qiiestions which this case presents, that 
I deem it sufficient to state, that the conclusion to which he 
has arrived, appears to me correct on all the grounds therein 
dssumed; and that I perfectly concur with him in the 
Opinion and judgment which he has just pronounced. 





Garland, J.—Concurring generally in the reasoning of the 
learried judge who has delivered the opinion of the court, and 
fully in the judgment, I will give a few of the reasons upon 
which my judgment is based. 

It is the unanimous opinion of the court, as I have always 
understood, that previous to the act of the 17th of February, 
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Eastzux. Dis. 1805, incorporating the city of New-Orleans, the plantation. of 
_April, 1841. Madame Delord was a riparian estate, and entitled to the 
munictPalitY alluvion in front of it. It is also agreed, that that act of the 











Legislature did not, in any manner, affect her title to the 
property, or interfere with her right to enjoy it. If, therefore 
any change has taken place in the title or right of enjoyment, 
either by her or those who hold under her, it must be in conse- 
quence of some act of herorthem. What isthe act that changes 
the tenure by which the property is held, or deprives them of 
that provision of the constitution which says, ‘‘nor shall private 
property be taken for public use, without just compensation.”’ 
In February, 1806, Madame Delord laid out a portion of her 
plantation into lots, extending the streets that previously exist- 
ed in the Faubourg St. Mary running parallel with the river 
and giving them the same names, and laying out new streets at 
right angles (or nearly so) with them, giving them new names. 
Tchapitoulas street was then the public road alongside the 
levee, which was a servitude on the land, and she, im laying 
out the lots, left it as a street, and between it and the edge of 
the water on the batture, laid out a range of squares, subdivided 
into lots, having New Levee street in front, between which 
and the water’s edge, there was left an open space, extending 
along the whole front, on which not a word was written nor is 
any thing said about the use of it, nor to;whom it belongs. In 
the rear of the lots a large space is left in the same manner. 
The strip in front, which has been much increased by alluvion, 
is the subject of controversy. Now did the mere act of laying 
off the land into lots change her title or right of enjoying 
it in the mode prescribed by law? I suppose, it did not of 
itself, because if she had the next month destroyed her plan, 
and again planted cotton or cane on the land, she could | 
have done so, and no one would have any claim to the lots 
or the streets, or any right to disturb her in the enjoyment 
of the whole property. Then what deprived her of her 
right to close up the streets, and deprive the public of the 
use of them? It was, in my opinion, because she sold the 
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lots;‘and held out to the purchasers by the plan a right’ of Exstenm. — 
way, specially mentioned, which they and their successors Agr 
have a right to use as long as they are proprietors of the — 
property. ve. 
What the presiding judge of this court said in the case of oocruw runse: 
Morgan vs. Livingston, 6 Martin 236, in relation to Bertrand 
Gravier, his plan and its effects, has been repeated verbatim 
in the opinion just read. 
If that be true, as to Bertrand Gravier and Poeyfarré, and 
those holding under them, why is it not so in relation to 
Madame Delord, Larchevéque and Duplantier, and those hold- 
ing under them? The sale from Madame Delord to Larche- 
véque is so nearly similar to that of Gravier to Poeyfarré, as to 
approach identity. A perusal of the whole of this case, will 
show that the majority of the court are not about to depart as 
far from the principles, upon which it was decided, as some of The right of 
, . ies alluvion is not 
those who aided in establishing them. based exclusive- 
I am not one of those who hold, that the right of alluvion ly - = being 
is based exclusively on the principle of being subject to the % mato * = 
expense ‘and burden of keeping up roads and levees. The burden of keep- 
Roman jurists say, it is a mode of acquiring property by Iesced, The Ro- 
natural law, and comes from the maxim, it is “just, the ad- 73" Jus "2. 
vantages of a thing should belong to him, who supports its *qviring bi 
disadvantages.’’ Therefore says a French writer, “nothing law; that it is 


‘ . . just the advan- 
is more just than that a proprietor, to whom a stream has'tages of _ the 


often borne prejudice, should have, to the exclusion of all (oeeba oe 
others, when it becomes beneficent, a gift, less a present po arg 
than an exchange.” 4 Nouv. diction. de Brillon, 278. The. - 
learned chief of this court has said, ‘the right of increase by 

allavion is grounded on the maxim of law, which bestows the 

profit and advantages of a thing upon him who is exposed to 


suffer its damages and losses.” 6 Martin, 243. Roads and 


‘levees have nothing to do with the right to alluvion; it is the 


liability to lose a portion of the land by the abrasion of the 
waters, that gives the benefit, and a man is as much entitled to 
the alluvion formed in a river, on the banks of which there is 
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Easrsen Drs. neither road nor levee, as he, who is on a river that has both. 
Se A good deal has been said in argument about urban and 
woneirstt rural property. If by this, it is meant that there is a difference 
ve. between the tenure, by which property is held in a city, from 
ORLEANS . 

corton press. that in the country, I have not been able to see it. I under- 
stand something about urban and rural servitudes and uses; 
but they differ essentially from the titles by which property is 
held, and I know of no law by which these accessories or 

burdens can ipso facto deprive a person of title. 
oo Belo, But it is said that Madame Delord when she left the strip of 
leaving an open batture in front of her lots, intended to give it to the public, and 


space between 


a t that, although she said not a word about it on her plan, yet it 
was not a.dedi- is dedicated to public uses. This is a matter of fact, and let 
cation of this as . . ae 
space to public US examine it. She does not say, either verbally or in writing, 
; siitigg worked it was her intention to give it. She certainly knew she had a 
or written onit right to the batture in front of her property, as a number of 


indicating an in- > 

tention so to de- squares were laid out on it, and the levee was not made in front 

dicate it. : . ° 
of them until sometime after, when it was made at the expense 
of the front proprietors. Can any one believe, it was her in- 
tention to give this batture to the public, when she was daily 
selling it. In less than ninety days after shes made her plan, 
she sold lots on the batture to Saulet and Larche; in these 
sales she specifies, they are to keep up the road and levee, 
and she abandons to each of them all her pretensions to the 
river, (elle se desiste de toutes pretentions sur le fleuve). 
In the sale to Duplantier she is very explicit. The sale is for 
seven arpents, ‘face au fleuve, et l’autre partie & la grande 
route des Tchoupitoulas,”’ together with ‘tous les droits de 
propriété qu’elle a et pour avoir sur la dite habitation.” I 
think, my learned colleague will admit, that when a person has 
a property that will sell readily at good prices, and is actually 
selling, it is not a strong presumption of an intention to make a 
donation to the public. 

But it is said, the plan is a sufficient dedication, and the 

plan of the square of the city is constantly referred to, as 
if it was similar. If the words, quay, port, public square, 
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or any thing indicative of an intention to give, were’on the: Reema 
plan, and the public had used the ground, I should say, it “— 
was a sufficient dedication; but there is nothing of the kind a 
shown. The case of the city of Cincinnati vs. the lessee of | ih, 
White, 6 Peters, 432, is much relied on, and is said to COTTON PRRs. 
sustain this dedication. That case is not, in my opinion, 

understood either as to the facts or the real points decided. 

It does not appear positively, what words were used to prove 

a dedication. My colleague says, none; I think differently. 

The court says, ‘‘a plan was made and approved of by all 

the proprietors; and, according to it, the ground lying between 

Front street and the river, was set apart as a common, for the ®, 

use and benefit of the town forever; reserving only the right 

of a ferry ; and no lots were laid out on the land thusdedicated — 

as a common.” The language used by the court proves 

something was written on the plan, otherwise how could the’ 

right to a ferry landing have been reserved. On page 440 the 

court again says, ‘“‘in the present case there having been an 

actual dedication fully proved, a continued assent will be pre- 


‘sumed, until a dissent is shown.” Full proof, I think, means 


something more than a blank space on the plan. But the real 
questions in the case were not, whether the plan did not exhibit 
a dedication, but whether it must not be proved by a deed in 
the same form, as was necessary to convey title; and also, if 
there had been a deed, if the grant was not void, the proprietors 
not having the legal, but only equitable title to the land; and 
there being no grantee in existence to accept it, the city not 
being incorporated when it was laid out. The court held 
neither a deed nor a grantee was necessary, and said, “‘no par- There is no 


r : : int Di: icular form 
ticular form or ceremony is necessary in the dedication of land ears to a 


to public use. All that is required, is the assent of the owner teed oo pall 
of the land, and the fact of its being used for the purposes in- pee Leconte 
tended by the appropriation.” I agree most cordially to all y tag tgp 


this, and if the assent of Madame Delord or those holding under ae used for 
e purpose: 
her, was shown, I should conform my judgment to it. oa 
It is said this assent has been shown by the notorious public 
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of the notorious use for that space of time is to be found I am 
unable to discover. It is certainly not in the record. For 
some time after the lots were laid off it is not probable much 
business was transacted in that quarter; the levee was used 
there, it is to be supposed, as at other places near the city. 
More recently, the evidence shows the city did not keep up the 
road or levee but compelled the front proprietors to do it. The 
people there were not considered in the incorporated limits of 
the city until 1831. The record is full of evidence showing 


that the levee and batture were appropriated to private pur- 


poses, covered with saw mills, wood yards, sheds to make shin- 
gles under, and shops of various descriptions. Pilié, a witness, 
says he never saw a place so incumbered, he had great diffi- 
culty in passing along, and so indefensible did the corporation 
in 1830 regard their pretensions or so powerless was it to en- 
force them, that the Legislature had to pass a law to enable 
the Mayor to remove the obstructions. The execution of this 
law gave rise to the suit of Henderson and others vs. the 
Mayor, &c., 3 La. Rep., 563; 5 idem, 416; on the second 
trial of which case, the corporation admitted in the record, that 
the plaintiffs were the owners and proprietors of the lots and 
of the batture also. 

The admissions made by the attorney of the corporation in 
that case, it is now said, are not binding, as he had no right to 
thake them. His want of authority has not been shown to my 
satisfaction, and I know no reason why the regularly appoint- 
ed attorney of a corporation cannot make admissions as well 
as the attorneys of individuals, and why they should not be as 
binding on the principal. Corporations have no higher privi- 
leges or rights than citizens unless specially granted, and are 
especially bound by the acts of their agents, as they cannot be 
bound in any other manner. It is to me rather a curious doc- 
trine that the corporation can constitute itself the champion of 
the public, to vindicate or assert its rights, and its acts can the 
next moment be repudiated. If the admissions made were 
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null, why were they not so declared at the time. We are in- Semen 


formed the decision of the case was based on them, 


shown to have been made in error or fraud. Ido not recog- 


nize the existence of a tyrant public which no law can bind, corvemiimess: 


that can assert a right to the property of a citizen and deprive 
him of it by its ipse dixit at pleasure, under the plea of neces- 
sity or the public good. The doctrine bears the impress of 
another sphere and has its origin in imperial Rome, or in the 
benighted days of France and Spain. But if the public is so 
far above all law, it does not prove its agents and champions 
are so; and corporations cannot by assuming or usurping the 
exercise of the powers of the sovereign relieve themselves 
from their proper responsibility. They cannot, under the pre- 
text that their creator has been slumbering for years, suddenly 
arouse him and make him rudely seize upon the property of 
the citizen in his first waking moments. I concede that if it 
were shown the admissions were made in gross error and fraud, 
they would be void; but there must be some stronger evidence 
of this, than the mere fact that they are prejudicial to the claims 
of the plaintiff. 

It is not denied that if a tract of land owes a road to the pub- 
lic ; being one of the servitudes imposed by the grantor, that 
the alluvion belongs to the proprietor, but, it is said, if the pro~ 
prietor of his own accord give a road, or one is taken from him: 
by expropriation, under the acts of the Legislature of 1818 
relative to roads, and that of 1832 relative to streets in the city, 
that then he is not entitled to the alluvion that may be formed 
on the other side of the road. Ihave sought in vain for any’ 
good reason for this distinction. No man is presumed to give’ 
without compensation, and when for public purposes private’ 
property is appropriated, no more is taker than is neces-’ 
sary for the purpose intended and stated. I should rather’ 
hear a good common sense reasdn given for such a dis- 
tinction, than the citation of a disputable case from # foreign’ 
tribunal, 


if so they ——___— 
were valid, and being valid then, are equally so now, unless “0™!twature 











248 


Eastern Dis, 
April, 1841. 


MUNICIPALITY 
no. 2. 
8. 


ORLEANS 


COTTOMPRESS. 






































CASES IN THE SUPREME COURT 


It is further contended that the place in front of this proper- 
ty is a part of the port of the city, and being so, the: whole 
bank of the river is public property. To this it may be re- 
plied, it was not a part of the port in 1806, nor was it so until 
a number of years after, any more than the river is a port at 
other places. Port, with us, has a definite meaning, and that 
of New Orleans specific boundaries, and it was not until 1821 
that the Legislature extended it to the place in controversy. 
Afterwards Congress extended it to the limits of the three Mu- 
nicipalities ; 2 Moreati’s Dig., 259; 9 Laws U. S., 593. Iam 
not aware of the law which says, when the Legislature extends 
the portof a city, that the citizens thereby are deprived of their 
rights to their property. 


I have no apprehension that the city will be cut off from the 
river by an increase of the batture, and if there is one mode 
more effective than another by which such an apprehension is 
to be realized, it is by placing, hors du commerce, alarge space 
in its front which could not be disposed of, except by the Le- 
gislature or Congress. 


The Code specifies the rights, privileges and uses to which 
the public are entitled upon the shores ahd banks of rivers, 
and in the ports and harbors, and I am disposed to give full ef- 
fect to them. As long as the public has need of the use of the 
bank of the river, the levee and batture in front of it for the 
convenience of the citizens and for commercial purposes, I 
thing it is entitled to such use, and the Municipality the right to 
the administration; the soil remaining in the proprietors and 
owners of the front lots. Whenever the space shall become 
so large as not to be wanting for public use, the law provides 
a mode for extending the levee, and putting the owners in pos- 
session ; La. Code, arts. 


I therefore am of opinion that the judgment of the Parish 
Court should be reversed'so far as stated in the judgment, order- 
ed to be recorded, and the rights of the parties must be regu- 
lated by it. 
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Martin, J., dissenting.—The plaintiffs claim for the public use EasteuwDrsi)* 
and benefit a square of ground between Front and New Levee es 
streets, in front of the faubourgs Delord and Saulet, which they” <a 
allege to be a locus publicus, and to have been illegally oceu-’ = 
pied by the defendants. They claim also asa locus publicus corrom 8. 
the batture formed or to be formed before said Front street, 
which they allege, the defendants claim and partly occupy 
without title, and they pray that the defendants may be en- 
joined from any use, occupation or possession thereof. 

As to that part of the petition which relates to the square of 
ground, the defendants pleaded, as res judicata, a judgment of 
this court in the case of Henderson et al. vs. the Mayor of 
New-Orleans et al.; 3 La. Reports, 563. Being vendees of 
the plaintiffs in that suit, they deny the present plaintiffs’ title 
to any part of the premises. They aver that they are riparian 
proprietors, and as such, entitled to any batture formed or to 
be formed in front of their property. They set up title in them- 
selves, through several mesne conveyances from the original 
grantee of the king of France, and allege that their rights, or 
those of the persons under whom they claim, have been frequent- 
} ly recognized by the Mayor and Aldermen of the City of New- 
i Orleans, and by the plaintiffs, by putting them into possession 
of sundry portions of the batture successively formed in front 
of their property and attached thereto, since the act of incor- 
poration of the city; by charging these respondents with all the 
burdens and duties of riparian proprietors, and by doing various 
other acts and things by which the right, title and ownership of 
the defendants in and to the property and rights in controversy 
were distinctly recognised. They also pleaded prescription. 

The exception of res judicata was sustained so far as it re- 
lates to the square of ground, but overruled in regard to the 
batture formed or to be formed outside thereof. There was 
judgment in favor of the plaintiffs, for the alluvion formed or 
to be formed along the levee, opposite to the square of ground, 
&e., &e. 

The plaintiffs have not appealed, but have prayed that the 
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Eastzxw Dts. judgment sustaining the plea of res judicata, so far as it regards 





the square of ground, be amended in their favor, and on this 


“ae part of the case, I have come to the same conclusion as the 





other members of this court. 

The facts of the case are these. In the early part of the last 
century, the city of New-Orleans was founded by the then 
king’s grantee of the colony of Louisiana, viz.: the West India 
Company, according to a plan which has been printed in the 
corner of the large plan or map of the city of New-Orleans, pub- 
lished by Francis B. Ogden, in the year 1829. Soon after, a tract 
of land immediately above the city and extending 32 arpents in 
front along the Mississippi, was granted by the Company to 
Bienville, who sold it to the Jesuits, and the latter owned it 
until the dissolution of their order in 1763, when it was con- 
fiscated, divided into smaller tracts and sold. Gravier, Delord, 
and Saulet, by several mesne conveyances, became the pro- 
prietors of these tracts or a part of them. In the year 1788, 
the tract contiguous to the city was laid out into a faubourg by 
Gravier. The assent of government to the erection results from an 
order which the Baron de Carondelet, Governor of the Province, 
afterwards gave to Gravier, to deposit the plan of his faubourg in 
the archives of the Cabildo, and by the subsequent appointment 
of Alcaldes de Barrios, Syndics and inferior public officers, and 
the extension of the city government over the faubourg. In 
the year 1805, the city of New-Orleans was incorporated by an 
act of the Legislative Council of the Territory of Orleans, and 
its limits extended to a considerable distance upwards, covering 
the tracts purchased by Gravier, Delord and Saulet. In Fe- 
bruary, 1806; Madame Delord erected her plantation into a 
faubourg, and it is expressly stated on the face of her plan, that 
it is intended as an extension and continuation of Gravier’s fai- 
bourg or of the city of New-Orleans. 

Saulet soon after followed the example of Madame Delord, 
and the plan of his faubourg expressly states its being made 
in extension and continuation of her faubourg. 

There appears on Madame Delord’s plan, outside of the 
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piece of ground was such that it ran to a point formed by the 
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levee, a trapezium of land, which, on the 28th day of May, 


inthe same year, she sold to Larchevéque .or Larche, as 


follows : , 

“Trois terrains, situés sur la batture, en face de son ha- 
bitation, bornés d’un cété par le Sieur Bellechasse, et'de 
Vautre par le Sieur Saulet, conformément au plan, fait par 
Mr. Barthélemy Lafon, en date du vingt Mars dernier, étant 
a la charge de faire et réparer le chemin et levée en face 
du dit terrain.” 

This trapezium was afterwards much enlarged by alluvion, 
and the latter, by several mesne conveyances, became the 
property of the defendants, and included the locus in quo, 
which is the subject of the present suit. It is, therefore, 
proper to give an accurate description of it, in doing which 
it becomes necessary to notice the adjoining grounds. 

The line between the plantations of Saulet and Delord 
tan very obliquely from the river; the old levee ran along 
the king’s highway or Tchapitoulas street. Previous to 1806, 
Madame Delord had constructed a new levee, about one square 
or three hundred feet from the old levee, thus taking in a 
portion of the batture; the precise date when this was done, 
is not ascertained, but it appears to have been before her plan- 
tation was converted into a faubourg. Inside of the new levee, 
Madame Delord had laid out a street: which was called New 
Levee street ; the new levee and the street did not run direct 
as far as the line of Saulet, but at some distance, say three 
or four hundred feet, if we may judge from the plan and 
scale, made an insett or turn from the river, and ran towards 
the old levee and king’s road, until it intersected the aforesaid 
oblique line. There was thus left a triangular trapezium or ir- 
regular piece of ground, lying between the oblique line of 
Saulet and the insett of the new levee. New Levee street 
stopped at Roffignac street, and persons who were proceeding 
out of the city, along the former, were thus compelled to go 
into the king’s road at Roffignac street. The shape of this 
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wards the river the lines diverged: A strip of this trapeziumy 
34. feet front and running aleng the insett of the levee;!is 
marked, with. the name of ‘‘Solet;’’ the remainder of the tra- 
pezium-was the land sold to Larche. 

In the: act of sale from Delord to Larche as quoted above, 
the following charge or obligation was also added, to wit, the 
levee was to be at the charge of Larche. 


“Etant & la charge de ae et réparer le chemin et 
levée en face du dit terrain.’ 


From this description and contract it appears: psn 
the trapezium was outside of the levee, and if the levee is to 
be considered as the bank of the river, then the trapezium was 
a part of the bank of the river. 


Second, that the obligation on the part of Larche to maintain 
the levee, was not intended to apply to the old levee, but was 
imposed on the presumption, that the new levee was, to, be 
continued on a straight line, to join the line of Saulet, and thus 
constitute a protection against inundation to the land sold to 
Larche. This view of the matter is also corroborated by. the 
words in which Larche is charged with the burden of the levee; 
which is to be “‘en face ;” and. it was the charge to keep up 


‘ this new levee which was thus intended to be imposed on him. 


We presume that the new levee and street were afterwards con- 
tinued in a straight line, and the land thus purchased by Larche 
from Delord, was thus protected by the new levee, and made to 
fall within it. 

In 1830, the City Council ordered a levee to be made in 
front of the faubourgs Delord and Saulet. The surveyor, im 
executing this duty, found the ground encumbered by wharves, 
sheds, &c., and by steam saw mills, erected by the then claim- 
ants, under. whom the defendants hold.. The Mayor ordered 
them to be removed, and an injunction obtained to prevent this 
was dissolved by the district court, and on appeal this judgment 


was affirmed, on the ground that all the land outside the levee: - 
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iaten of the river, and could. area enn a: 
manner whatsoever. See 3d La, Rep. 563. samme 
« Imthat case the counsel for the city made the following pr 
mission. “Tt is admitted, that the plaintiffs are the proprietors. 
of the different lots of ground as stated in their petition, and 
as such entitled to the increase of the batture in front of the 


act upon this admission, which led to the decision in that suit, 
in which it recognized the right of the city, to have a new levee 
and road made in-front of the locus in quo, on paying the de- 
fendants for the ground taken for the road. 

In 18165 an ordinance was passed by the City Council, re- 
quiring the front proprietors in the unincorporated suburbs to . 
keep up the levee, &c. &c. 

In 1817 another was passed, directing that the levees join- 
ing the estates bordering on the river and situated in front of 
the unincorporated suburbs should continue to be kept in re- 
pair at the expense of the proprietors, as provided for by the 
act of 1815. 

In 1831 the unincorporated Faubourgs Delord, Saulet and 
Lacourse were incorporated and required to pay taxes, and au- 
thorized to enjoy the same rights and privileges as the inhabi- 
tants of the original city, etc. 

We have been favored with elaborate arguments and nume- 
rous and voluminous briefs. I have not felt it my duty nor my 
inclination,.and I have doubted my ability to examine the clas- 
sical disquisition which has been given us, on the words Ager, 
Fundus, Predium and Civitas in the Roman law, and I coin- 
cide with the able view of that subject which the second judge 
of this court has presented to the profession. I have also 
thought fit to escape from a discussion of what is called the law 
of..Arenales, and of the difference, if any exists, between the 
tights of rural and urban estates, in regard to alluvion. .As- 
suming that on the extension and continuation of the city over 
a contiguous estate, with the authority-of the State and the 
consent of the owner, there is a like extension of all the rights 
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my first enquiry will be, into the rights, privileges, &c. of the 
city as originally founded; next, into the consequences of the 
annexation of the Faubourg St. Mary and that of the Faubourg ) 
Delord. 

For the better understanding of the conclusions to which I 
have come, I am to examine the effect of the plan of the city of 
New Orleans, as originally laid out on the ground which it ce- 
vers, and the part of the river in front of it. The plan is con- 
clusive evidence of the intention of the founder to retain no 
property on any part of the ground within the designated ljmits 
except the square before the church and the lots, which appear 
to’ have been intended for the occupation of individuals who 
might obtain them by sale or donation. The square being 
marked Place D’ Armes, was evidently reserved for military 
purposes, and it is an historical fact that between the years 
1730 and 1757 barracks were built on it along Saint Peter and 
Saint Anne streets. Our jurisprudence is unacquainted with: 


the division of property known to the Romans as Res Sa- 


cre. 

The spot marked on the plan for a church has been viewed 
as a donation to the religious order, who exercised the clerical 
functions in the colony. In no part of the plan is there desig- 
nated any lots to the particular use of the city, for jails, mar- 
ket-houses, town halls, &c. &c. So that with the exception of 
the spot for the church, the square before it, and the lots, every 
inch of ground comes under the denomination of a locus pub- 
licus, or ground dedicated to the public as streets, quay, etc., 
etc., for the benefit not only of the inhabitants of the city and 
of the colony but of all the subjects of the King and even of 
aliens. 
This conclusion rests upon the principle that the plan having 
separated by distinct lines what was retained by the founders 
for future disposition, all the rest was evidently abandoned by 
them. 

The nature of the right thus acquired by the public was one 
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of absolute property and not of use only. When the whole Eisrenn Dis! 


orany part of a locus publicus ceases to be applicable to its 
original destination, the sovereign, who has the regulation of 
the use of loci publici, may direct its future application to any 
other object of common utility to the imhabitants of the place, 
and if necessary to order the sale of it on a ground rent for the 
benefit of the city, or apply the proceeds of the sale in the 
same manner. 

In order to establish that there is no need of any other evi- 
dence in the plan of a city of the dedication of any part of the 
ground covered by it to the public, except the negative one 
which results from its not being laid out into lots or in any other 
manner designated as intended for another object, | refer to the 
decision of the Supreme Court of the United States in the case 
of Cincinnati vs. the Lessee of White; 6 Peters, 432. With 
regard to the whole space between Front street and the river 
in that case, the court grounded their opinion on the circum- 
stance that this space was left open and not divided into lots. 

That decision was the basis of my opinion in the case of 
Cucullu & De Armas vs. the Mayor et al., which was sanc- 
tioned by the Supreme Court of the United States in the case 
of the Mayor, &c. vs. the United States in error.—10 Peters, 
662. 

In order to show that the public have the absolute property 
and not the use only of loci publici I refer to the cases cited 
in Cucullu et al. vs. the Mayor et al; 5 La. Rep., 132. In one 
of which the French King ordered houses to be built upon a 
quay, reserving a ground rent thereon for the use of the city ; 
the right of which would have expired on that part of the quay 
ceasing to be applicable to its original destination, if the sove- 
reign or founder had parted only with the use. 

If the Supreme Court uf the United States had thought that 
the West India Company parted only with the use of the quay 
or large strip of ground in front of the city of New Orleans, 
they would have given judgment for the United States in the 
case of the Mayor vs. the United States in error, for that por- 


April, 1841. 


No, 2. 
v8. 
ORLEANS 
COTTON PRESS. 








266 





CASES IN THE SUPREME COURT 


‘Eastern Drs. tion of the quay which had been divided into squares and lots 


April, 1841, 


MUNICIPALITY 


wo. 2. 
vs 
ORLEANS 


COTTON PRESS. 





and sold, as this part of the quay had ceased to be applicable 
to its original destination ; for the United States had succeeded 
to the rights of the West India Company by the treaty of ces- 
sion, and would have succeeded to the ownership of the pro- 
perty if the use only had been granted. 

I am now to examine the effect of the plan on the part'of the 
river in front of the city, or rather the port of New Orleans. 

A sea port consists of two principal parts: the one within 
and the other without the river. The first is that on which 
vessels lie at anchor, and was by the Romans called sfatio. 

‘- Stationem dicimus & statuendo. Is igitur locus demon- 
stratur, ubicunque naves tuto stare passunt.”—ff. lib. 43, tit. 
12, 1. 1, sec. 13. 

The second is that part on land destined to the reception of 
merchandize landed or to be shipped; in the plan this is called 
the Quai. It includes the whole space between the levee and 
the first line of lots, for the word ** Quai,’ is written twice 
thereon at an equal distance from the lots and the levee. This 
latter part as well as the other is public, for the law says “ Flu- 
mina et portus publica sunt.” If the part which was within 
the river was the only one that was public it would have been 
useless to have told us, ‘‘ Flumina et portus publica sunt.” It 
would have sufficed to have said “‘ Flumina publica sunt,” for 
the river includes the statio and after having told us that the 
whole was public it would have been useless to have said that’ 
a part was so. 

This view of the subject is supported by the authority of 
Sir Matthew Hale, in his treatise, ‘‘ De Portibus Maris.” 

*“* A port is quid aggregatum, consisting of somewhat that is 
natural, viz: an access to the sea, whereby ships may conve- 


-niently come; a safe situation against winds where they may 


conveniently lie ; and a good shore where they may well un- 
lade.” 

** Something that is artificial, as keys and wharfs and crams’ 
and warehouses and houses of common receipt; and some- 
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thing that is civil, viz: privileges and franchises, jus appli, bares ape F 
candi, jus mercati, and divers other additaments given to itby — = : 


civil authority.” eat aid 





The Quai being a public place lying between the lots and v8. 
the river would prevent the owners of the lots from having any a 
property in the banks of the river, even if any such could be , 
held by individuals within a port; for the lots are not conti- 
guous thereto; and in a sea port exclusively destined to com- 
merce, the property of any individual is incongistent with the 
destination of that part of the port. F 

Elsewhere, the banks of the river are the property of the 
owners of contiguous estates, although the public has the use 
of them ; a fisherman may fasten his bark to the trees on the 
banks; he may erect a hut or cabin to shelter himself from the 
weather; he may dry his net thereon; all have a rightto a 
tow-path; but in a sea-port there are no trees to which a bark 
may be fastened; the extension of a net to dry could never be 
permitted ; no hut or cabin could be tolerated ; no tow-path is 
needed or could be used; no property in the bank can exist in 
any individual, because the bank is part of the port and the 
whole port is public; besides there is no private estate conti- 
guous to the river; the ground contiguous thereto having been 
dedicated to the public as a Quai, or part of the port, and as 
such not being susceptible of private ownership, and being hors 
de commerce. It therefore follows that if an alluvion was 
formed in the port it would partake of the nature of the ground 
contiguous to the river, and be, like it, a locus publicus. 

A second reason why the alluvion thus formed should not 
become the property of the owner of the lot immediately op- 
posite thereto, is, that the city must be the immediate sufferer 
by the first encroachment of the river. If the levee, the quai, 
or the street which runs along the first line of lots be carried — 
away, a new levee, a new quai and a new street must be pro- 
vided out of the coffers of the city. The levee must be main- 
tained and repaired in the same manner. To these charges 
the owners of the lots on Levee street do not contribute one 
33° = VOL. «= XVIII. 
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cent more than the owner of any other lot in the city. If the 
owner of every lot must be an equal sufferer from the action 
of the river on the bank how can it be said that the owners 
of those in the front street are exclusively to enjoy the benefit 
of alluvion? ‘Eum sequantur commoda, quem sequuntar in- 
commoda.” A third reason is, that every lot appears by the 
plan to be an ager limitatus. It has been urged—first, ‘either 
that there is no ager limitatus or else that all fields are agri li- 
mitati ; in other words, that the doctrine of ager linfitatus does 
not exist. I think it does: every field that is not bounded by 
water is an ager limitatus, for it cannot be diminished except 
by an earthquake, which is an event so rare as not to be taken 
into view in the regulation of civil rights, nor can it be in- 
creased. Every field that has a sea, lake or river for one of 
its boundaries, is susceptible of mcrease or diminution; the 
first is an ager limitatus ; the second an ager arcifinious. 


All the lots in New Orleans are agri limitati, for as the 
street runs along the river in front of them none of them are 
bounded by the river; and as the street is not at their risk and 
charge, they cannot be injured by the action of the water 
thereon. 

The law “‘in agris,”’ is urged to be an act of positive legis- 
lation: the application of it to land granted to soldiers is indeed 
of this kind, for the reason expressed in the law itself, to wit: 
that it might be known what lands remained at the disposal of 
the State after the distribution to the soldiers. 


A similar instance exists in the laws af the United States in 
regard to the division of public lands, into ranges, townships, 
sections, etc. 

A fourth reason is the intervention of a street between the 
lots and the river. One of the counsel for the defendants (Mr. 
Hunt) denies this position and contends absolutely that tlie in- 
tervention of a public road does not form an obstacle té the 
acquisition of the alluvion; and relies on the decision’ of this 
court in the case of Morgan vs. Livingston, 6 Marti, p. #9; 
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and he reminds me, that I had\the honor of being the organ of 


the court in that case. . 
The reasons for the opinion there given will be stated here- 
after. 
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This oun. cannot avail him, for the plaintiff claimed his title cornom Faiths. 


to the alluvion through several mesne conveyances from the 
original grantee ; and it was allowed to him avowedly on the 
ground, that, as successor to that grantee he was bound to keep 
up the road, andif it was lost to furnish another; and that the 
property was still rural, the assent of the Spanish government 
to the erection of Gravier’s faubourg, not having been given 
until the arrival of the Baron de Carondelet in Louisiana seve- 
ral years after Gravier’s sale to Poeyfarré, under whom the 
plaintiff claimed. 

The other case on which this counsel relies is one of the 
Court of Cassation. That tribunal formed its judgment on an 
article of the Code Napoleon, the examination of which would 
not assist us, and on several laws quoted from the Corpus Juris 
Civilis. 

It appears to me that we cannot allow to the defendants the 
benefit of the Roman laws if they be invoked for the purpose 
of establishing that an estate not bound to furnish a new road 
on the destruction of the old one, is entitled to the alluvion 
notwithstanding the intervention of a road; for in that respect 
they are not declaratory of the natural law nor grounded there- 
on; but on the contrary, are positive and arbitrary laws, de- 
riving all their force not from reason but from the will of the 
prince. Grotius holds that there is no principle of the natural 
law which justifies the position that the owners of estates, se- 
parated by a public road from the river, have a right to the 
alluvion, unless it be an estate which owes the road, “ qui 
viam. debet.’’—Gro. de j., b. et p. 2, 8, 17. 

If the law under consideration is to be extended to a case in 
which the soil of the road be the property of a parish, it is de- 
rogatory to, and in direct violation of the natural law, for in that 
case the benefit and the burden are separated; the benefit goes 
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Easrsuy Dis, to the owner of the estate, and the loss is borne by the parish. 


Let us, however, examine those Roman laws on which the 


monvorrs"itY Court of Cassation relies. They first refer us to the law ‘Preete- 





rea”’ of the Institutes, which defines the alluvion; next, to the law 
‘‘ in agris limitatis,”’ of the Digest; next, to the Institutes, lib. 
2, tit. 1, sec. 4, “* Riparum;”’ and lastly to the law “ Atticus,” 
ff. 41, 1, 38. 

None of these except the law Atticus supports the proposi- 
tion that the intervention of a highway between a river and 
afield does not prevent the acquisition of alluvion by the latter, 
and this law gives as a reason for the acquisition that the field 
owes the road; id est, as Grotius says, a field, “‘ qui debet 
viam.” 

‘‘Nec tamen impedimento viam esse (ait,) quo minus ager, 
qui trans viam alluvioni relictus est, Attiifieret ; nam ipsa quoque 
via fundi esset.”—ff. 41, 1, 38. 

“‘ Fundi, et per hoc Attii, quod est verum quantum ad emo- 
lumentum non ad proprietatem.”’ ‘ Item quo ad incommodum, 
quia si quandoque destruitur, ex eodem fundo juxta quod est 
reparatur.”” There are other laws in the Digest to the same 
effect : ‘‘ Aem via publica vel fluminis impetu vel ruina amissa 
est, vicimus proximus viam prestare debet.”’ ff. 8. 6. 14. 
Gothofredi has the following note, ‘sed impensa publica,” but 
the Gloss. adds, ** sed contra observatur.” ‘Si vie publice 
commeatus sit, vel via coactata, interveniunt magistratus.”’—ff. 
43, 8, 1, 25. On this law, Gothofredi has the following note: 
‘“*Ut scilicet vicini, viam prestant.”” The neighbors are to fur- 
nish a road, but it is not said that they are to be paid for it. 

From these I conclude that under the Roman law, high- 
ways were charges on the estates through which they run; | 
and I presume that they are so in France, otherwise the law 
Atticus does not support the decision of the Court of Cassation. 
That court has however held in a decree of the 12th Decem- 
ber, 1832, ch. civ. 18 Sirey 1, 1, that the communes, being 
owners of vicinal ways (chemins vicinaux) and bound to keep 
them in order and to refurnish them if there be occasion for it,’ 
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are alone entitled to the alluvion formed before them: as in the Easteaw Drs) 


case cited by the counsel, the owner of the estate over the way 
is'entitled to the alluvion. The probable ground of the dis- 
tinction is,.thatin a chemin communal, the estate before which 
it was is bound to furnish another in case of its destruction. 

Taking these two decisions of the Court of Cassation as my 
guide, I must say that, as the owner of a lot in New Orleans is 
not bound to furnish another street, if the former be destroyed, 
the intervention of the street prevents the acquisition of alluvion 
by the lot. One of the learned counsel has, however, urged, 
that a new street must be furnished by the owners of the con- 
tiguous lots. He has cited no authority, but has supported his 
position on the alleged ground, that the owner of the lot is the 
riparious proprietor. This cannot be admitted. First, because 
the intervention of the street prevents the lot from being 
riparious. Second, because riparious estates on the Mississippi 
are bound to furnish a road, in consequence of an express clause 
in the grant, which binds them thereto; and there is no such 
clause in the grant of the lot. I conclude then, that none of 
the lots in the city of New Orleans can have any right to the 
alluvion formed before them. 

The Supreme Court of the United States has taught me, that 
such an alluvion belongs to the city as a locus publicus, be- 
cause, ‘if it claim the original dedication to the river, it has 
all the rights and privileges of riparian proprietor.” Mayor 
vs. U. S. in Error, 10 Peters, 717. We have already seen, 
that it has all the riparian burdens. 

I am now to enquire whether there is any difference with re- 
gard to the ground covered by the Faubourg St. Mary, which 
is immediately above the city and contiguous thereto. 

Whatever evidence of the dedication to public use by the 
founder of the city of New Orleans results from the plan, which 
preceded the sale of lots therein, must result of the like dedi- 
cation by Gravier from the plan of his faubourg; for Gravier 
was as much the founder of his faubourg as the West India 
Company was of the city. 
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Easrenn Dis. This plan is evidently that of a continuation and extension of 
eee the city ; all the streets of New Orleans are continued through 
= the faubourg. The river forming a curve at the end of the 


v8. city, a new row of squares was added, and the first or front 
ORLEANS - ° 
corrow pass, Street of the city became the second of the faubourg. 


The whole space between the new row of squares and the 


Tutheastes levee was left open, evidently as the quai of the faubourg. 
bourg fronting In the case of Cucullu and De Armas vs. the Mayor, I 
ee on the sea, adopted the suggestion of the counsel for the appellant, that the 


po ce between Word quai, written twice on the space between the front lots 


e front row of and the levee, evidently shows, what would otherwise appear 
houses or street, x : 
and the water, it from a mere inspection of the plan, that the space was desig- 
becomes part of hha 
the port, and is nated as a part of the port: and I reiterate that the absence of 


sr —_ the word quai would not have made any impression on my 


ublic uses, m3 se gy 
ool “aay mind, nor changed my opinion as to the right of the public in 
other designa- that space of ground. 

tion whatever. 


The abandonment by Gravier of the whole ground beyond 
the levee as a locus publicus, was equally manifested by the 
plan, and still farther by the occupation and use which he per- 
mitted the people to make of it. From the year 1788 to 1806, 
the inhabitants of New Orleans resorted to the large alluvion 
which had been formed beyond the levee, for sand, to raise the 
streets and lots, as they would have resorted to a common of 
turbary for the purpose of getting turf, without ever having 
been disturbed by the former owner. And we are informed by 
the court, in the case of Gravier vs. the Mayor, hereafter 
quoted, that he made abundant declarations of his having aban- 
doned the land beyond the levee to the public use; declarations 
which confirm the evidence, which results from his plan and 
conduct. 

In the latter year his heir, probably at the suggestion of 
others, resorted to a suit against the Mayor and Aldermen of 
the city of New Orleans, to be quieted in the possession of that 
alluvion. His claim was resisted on the ground, that his an- 
cestor had abandoned and dedicated to the public use as a 
locus publicus, all the space before the front row of squares in 
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the faubourg. No evidence of this abandonment and dedica- Easrzaw Drs. 


tion was offered, except the parol evidence of declarations which 


he had made to that effect. There was no attempt to prove “V*MINOMTE 


this dedication by the production of plans, as in the case of 


Cucullu and De Armas against the Mayor et al.; and in the corren rae. 


Supreme Court of the United States, in the case of the Mayor 
vs. United States in Error, 10 Peters, 622; or of other written 
evidence. The plaintiff succeeded through the gross neglect 
of his opponent, in failing to produce legal evidence. 

Judge Matthews, in delivering the opinion of the court, said, 
“The evidence of abandonment is merely conversation whick 
passed a long time ago. It would be dangerous to divest 
a man of his property upon evidence of such declarations, 
without any proof of a consideration.” 1st Condensed Re- 
ports, 454. 


The anonymous counsel for the plaintiffs very appropriately 


observes, “The great mass of mankind have a clear and, as it 
were, intuitive perception of what is just and right ; and though 
it be not always able to assign a satisfactory reason for its 
opinions, it rarely errs in the judgment which it forms, espeé- 
cially on questions involved in controversies, publicly dis- 
cussed.” 

“The tenacity with which the inhabitants of New Orleans 
have adhered to the belief, that the city was the owner of the 
batture in front of it, istruly surprising, and affords a strong 
presumption in favor of the rights of the city.” 

In August, 1813, as Attorney General of the State, I insti- 
tuted unsuccessful proceedings in the nature of an information 
against the vendee of Gravier’s heir, claiming for the public 
use all the space between the levee and the river in front of the 
faubourg, as part of the port of NewOrleans. But for reasons 
which cannot be mentioned here, no appeal was taken. In the 
year 1819, the city having lost all hope of success against this 
vendee, the proprietors of the lots in the faubourg, fronting the’ 

levee, instituted several suits, in order to claim the allavion be- 
- fore the respective lots as their property. One of them, that 
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Eastean Drs. Of Morgan vs. Livingston, was tried and, by consent, brought 
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to the Supreme Court, with the intention, that the judgment 
pronounced thereon, would put an end to all the other suits. 
I was then a member of this tribunal. One of my colleagues 
was the judge of the superior court of the territory, who had 
drawn the judgment of that court in 1807. The other had re- 
ceived a power of attorney from some of the heirs of Gravier 
in France, who had retained their interest in his succession, and 
this power containing a clause of substitution, he had availed 
himself of it by a substitution, in favor of the son-in-law of the 
parish judge, from whose court the appeal came up. The lat- 
ter member of this court having declined sitting in this case, 
it was submitted to the other two, to wit, the late presiding 
judge and myself. Entertaining the opinion, on which I 
acted as Attorney General in 1813, I insisted on declaring 
that the premises were a locus publicus, not susceptible of 
private ownership, and hors de commerce, on the same prin- 
ciples I had laid down as to‘a public road, in the case of 
Renthorp et al. vs. Bourg et ux., under circumstances some- 
what similar, 4 Martin, 97. My colleague still entertaining 
the opinion he had formed in 1807, absolutely refused to 
concur with me, and after a delay of two years we agreed 
to act on the case, as it was placed before us, both of the 
parties having an interest to keep the public claim out of 
view. My colleague consented to abandon the claim of the 
defendant, and I drew the judgment, which is printed in the 
sixth volume of my reports.. The defendant complained to 
the Legislature, and made an unsuccessful attempt to have 
us impeached. On the return of the case to the Parish court, 
the judge thought it improper to proceed to the trial of the 
cases of the other front proprietors, as he might be charged 
with partiality, his son-in-law being thie substituted attorney in 
fact of one of the parties interested. The suits were therefore 
dismissed, and brought in the district court; from which they 
were removed to the court of the United States for the Louisiana 
District: 
































ip 
: 
} 





‘OF THE STATE OF ‘LOUISIANA. 


‘oIt is believed, that the plaintiffs, alarmed at the trouble of Kasre 


following their suits to the city of Washington, made a com- —~—~___ 
promise by abandoning one half of their supposed claims. 

Shortly after, a more important compromise was made 
between the Mayor, Aldermen, &c., of the city, the vendee of 
‘some of Gravier’s heirs, and some of his other heirs, so that a 
line was drawn parallel to the levee, at a certain distance from 
it, and the alluvion beyond it was abandoned to the city. 

‘In the case of Gravier vs. the Mayor, Ist Condensed Re- 
ports, p. 551, the Superior Court of the late territory held, 
‘‘ that Bertrand Gravier had divested himself of all title to that 
part of his tract on which the Faubourg St. Mary is established 
by selling the lots fronting and adjoining the highways, and _if 
no alluvion existed at the time when Bertrand Gravier ceased 
to be the owner of the land adjoining the high road, that an 
alluvion afterwards formed would not become the property of 
Bertrand Gravier.”’ 

The court gave as a reason for this opinion, “ that if Ber- 
trand Gravier could be considered as the proprietor of the road 
or of the levee lying between this road and the river, he would 
nevertheless not possess that title of property which . gives 
the right of alluvion, for that the destruction of this property 
by the encroachment of the.river would be a public and not 
a private loss, since it could not be appropriated to .the use 
of any individual and the said road and levee would have be- 
come necessarily liable to be kept in repair at the public ex- 
pense.”’ 

This opinion of the court will receive considerable’ support 
from what will be shown hereafter, to wit: That the bank of 
the river can neither be alienated nor be retained in separate 
ownership from the contiguous estate and therefore must either 
belong to the public or to the owners of lots in the faubourgs as 
a concrete body. 

It is in accordance with this principle that this court held:in 
the cases of Packwood vs. Walden and Cochran et al. vs. Fort et 


al., that alluvions now formed before the city, are loci publici.. I 
34 = vol. XVIII. 
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Esstrns Dts. COincide with this opinion and believe that Gravier could not be 
_April, VAL. considered as owner of the levee or bank of the river after he 
ee had ceased to own the riparious estate. 
v8. I was a member of this court and concurred in the opinions 
ean in: in those cases. One of the counsel for the defendants in com- 
menting upon the judgment in the latter case, observes : ‘‘ The 
learned judge (Porter) who pronounced the decree in the fer- 
vor and glow of composition supposes a case which did not in 
I come reality exist, and expresses upon it a hasty opinion, thrown out 
coma gs incautiously and without sufficient reflection,” to wit: ‘that if 
i qher der the batture be formed after the incorporation of the faubourg 
incorporation with the city, it became the property of the city and not of the 
a bro. front proprietors.” This was indeed an obiter dictum but clearly 
perty of the City vesulted from a consideration of the case before the court. I 


ary not of the 
— proprie- then thought and still think that this court gave a correct ex- 
position of the law of alluvion. This was the jurisprudence 
of the Superior Court of the late territory and of the Supreme 
Court of the State for upwards of a quarter of a century, to 
wit: from the year 1807 to the year 1834, when Judge Porter 
left this court. Every judge that sat in these courts appears 
to have concurred in the establishment of it; there never was 
a dissenting opinion among us in this respect; and I never 
felt any dissatisfaction therewith. In the case of New Or- 
leans vs. the United States in error, 10 Peters, 717, the Su- 
preme Court of the United States thought, that ‘if the de- 
dication to public use of the ground before the city of New 
Orleans be established it would be of the highest importance 
that the vacant space by alluvial formations should partake of 
the same character and be subject to the same use as the soil 
to which it becomes united.”” They added: “if this was not 
the case, by the continual deposits of the Mississippi, the city 
of New Orleans would in the course of a few years be cut off 
from the river and its prosperity impaired.” ‘If the city can 
claim the original dedication to the river, it has all the rights 
and privileges of a riparian proprietor.” ‘But there is an- 
other consideration of great weight onthis subject. It appears 
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that the city from time immemorial has been compelled ‘to con- 


rm “2 . 
struct at great expense and keep in repair levees which resist eek. ie 


the waters of the river and preserve the city from inunda- “""\o"3"™ 
tion.” bead 
ORLEANS 


In applying to the Faubourg St. Mary, the principles which °°*™* *™™™* 
the Supreme Court of the nation recognized in the above cases 
as regulating the rights of the city, as to that portion of it 
which is covered by the plan made by the West India Compa- 
ny, it does not appear to me that this court errs. The dedica- 
tion to public use of the ground between the levee and the 
first row of houses in front of the Faubourg St. Mary has been 
shown. Is it not then of the highest importance that the accu- 
mulations by alluvial formations should partake of the same cha- 
racter and be subject to the same use as the soil to which it 
becomes united ? 


If this was not the case, by the continual deposits of the 
Mississippi would not the city in the course of a few years be 
cut off from the river, and its prosperity impaired? As the city 
justly claims the land ¢o the river has it not all the rights and 
privileges of ariparian proprietor? Does this not result also 
from the consideration that the city has constructed and kept 
in repair the levee? Conscious that no one of these queries I» countries 


governed by the 


can be correctly answered in the negative, I cannot admit that civil law, the 
’ ae - ports or landing 
Judge Porter’s exposition above quoted is not perfectly correct. places of cities 


. ; ituated i- 
On enquiry I cannot learn that there is any country governed gabe “jan 


by the civil law, in which there is a city situated on a naviga- ee bal gee 


ble river, lake or sea shore, where there is a port, in which the - whlch i 
landing place or port is not a locus publicus, on which indivi- no right of pro- 
duals have not any such rights as are claimed for the defen-* ~* 

dants, and if this be the case, it is strong evidence of the prac- 


tical rule of law that no such right exists. 


Alluvions formed before the city may be considered in two 
points of view: 

First. As partaking of the nature of the locus publicus im- 
mediately contiguous to the river and assuming its character; and 
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suit. 

Secondly. As belonging to those who bear the burden of 
riparious ownership; which in a city are not the owners of 
front lots; because they in no case bear any of the burdens of 
riparious ownership. They do not bear any more of the ex- 
penses of maintaining the levee or furnishing the streets than 
the owners of any other lots. If the alluvion be the commo- 
dum which corresponds to the incommodum of a riparious 
estate, the alluvion must accrue to the benefit of all the owners 
of lots in the city, not individually but as a concrete body, 
whose rights are to be vindicated by the Municipal authorities. 
It is in this view that the Supreme Court of the United States 
considered the city as a riparious owner. Inthe case under 
consideration it is useless to consider whether the alluvion be- 
fore-the city be a locus publicus, or the property of all the 
owners of lots in the mannerabove stated. Some of the coun- 
sel have urged that the river might carry away not only the 
levee but the quai and the street, and thus the front lot might 
be required for those purposes, and even further, that these lots 
themselves might be carried away by the action of the river. 
These events are possible ; but the contingencies are so re- 
mote as not to be a basis for legal reasoning. In laying out 
cities on the bank of a river where the cupidity of individuals 
does not interfere, it is usual to leave such a margin of land be- 
tween the first line of lots and the river, that by no event in the 
ordinary course of things, could the first line of lots be inter- 
fered with by the river. But if it should happen otherwise it 
would require but a feeble appeal to the common sense and 
justice of his fellow citizens for the owner of a front lot to esta- 
blish that if his lot be taken from him for a levee, quai or street 
he must be compensated for it. 

I believe that what I have said in the first part of this opinion, 
as to the port, the quai, and the bank of the river before the 
original city of New Orleans, is applicable to the same objects 
in the faubourg St. Mary, and also to the faubourgs Delord and 
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Saulet, within which is the locus in quo, which is the subject Esrenw, Pw 
of the present suit. In the year 1805, the Legislative Council Age, 
of the Territory of Orleans, incorporated the city of New Or-, *U*ICHAuITE 
leans, extending its limits over the faubourg St. Mary and a onthe: 
considerable distance above. Madame Delord was the owner corrox Paes, 
of a plantation, immediately adjoining the faubourg St. Mary ; 

and in the following year she sought to avail herself of the ad- 

vantages, which the annexation of her estate to the city offered, 


and divided her plantation by streets, parallel and perpendicular 





to the river, into squares and lots; and her plan expresses to 
have been made for the extension and continuation of the fau- 
bourg St. Mary, and what is the same thing, of the city of New 
Orleans. We see on ita street immediately in front of the 
levee, and running alongside of it, which is called New Levee 
street. 

About the same time Saulet, the owner of the plantation 
above, and contiguous to the preceding, imitated his neighbor. 
His plan is avowedly made for the extension of her faubourg, 
is divided in the same manner, and New Levee street is con- 

The plans of 


tinued through it. The plans of both the faubourgs, if my Faubourge De- 
opinion in the case of Cucullu and De Armas vs. the Mayor, iephee all's 


&c., and that of the Supreme Court of the United States, 10 ag a 


Peters, 662, be correct, establish the fact, that the former pro- —— oe 
. whers 
prietors of these faibourgs, as founders of a new part of the of all interest, 


city, divested themselves of all.interest in every part of them, sey 


except in the lots which the plans presented as objects of sale pry ings 8 

to individuals in that portion of the estate, which had been di- pri ee 
. . . ‘0 

vided into squares, lots and streets; to wit, from the levee to alic. The 


e oe 
street in the rear of the last row of lots: all the rest was dedi- pall New 


cated to the public ; that is to say, all the streets, and the land the tive 


between New Levee street and the river as a quai; these were i ® Bae 
. . . . > n- 
loci publici, hors de commerce, and destined to the use not only ed to the public 
. . use. This dedi- 

of the inhabitants of these faubourgs, of those of the rest of the cation required 


city of New Orleans, of which these faubourgs formed a part, .— = 


¢ . lan and the 
and of the State, but also of the inhabitants of any other country. Pe rr a 


This dedication required no other evidence than the plan »y the public. 


Fand 
be- 
Le- 
and 
be- 
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Eastzen Drs. and the use of those places by the public. This use, for up- 
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wards of thirty-five years, has been a matter of public notoriety, 


eee ce and the presumption is extremely strong, that it began imme- 


diately after the division of the faubourgs into streets, and 
squares, and lots. 

The ground between New Levee street and the levee as a 
quai, the levee or bank and that part of the river, where the 
ships were to lie, constituted the port of New Orleans, in front 
of the faubourg Delord. The obligation, under which Madame 
Delord had been, to furnish a royal road, according to the 
king’s grant to her author, had been complied with, by giving 
through her estate the road now known as Tchoupitoulas street. 
The obligation, to maintain the levee, being a real and not a 
personal one, vanished as to her, except as a lot owner, on the 
sale of the lots; for then it bore on all the estate, on which the 
burden of the levee had been imposed; and that burden, like a 
rent charge, bore on every part of the estate. 

The ground, which had now become the property of the 
public, loci publici, by the consent of the sovereign, had been 
impliedly exempted from the burden, because the State which 
had succeeded to the rights of the former sovereign and 
original grantor, by extending the limits of the city of New 
Orleans over these estates, had consented, that as urban 
estates, they should be subdivided into squares and lots, and 
intersected, as in the rest of the city, by streets, and the 
whole burden of riparian ownership remained on the lots, 
until assumed by the city. 

As we have already seen in the case of Gravier, with regard 
to the faubourg St. Mary, Madame Delord, after the sale of all 
the lots in her faubourg, was without any interest in the levee 
or bank of the river, and the repairing and replacing the levee 
could not be a burden on her, since it never was a personal 
one, and she had parted with the estate, which was encumbered 
therewith. So long as the proprietors of the lots bore the 
portions of this burden, with which their respective lots were 
chargeable, they acquitted a part of the price for which they 
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had purchased their lots; for a portion of that price was the Easrzay. Drs, 


assumption of a part of the charge which bore upon the whole 
estate. 

The extension of the limits of the city of New Orleans 
over the estate of Madame Delord, by the act of 1805, could 
not change its character, or affect it without her consent. 
We have the evidence of this consent in the intention which 
she manifested almost immediately, to avail herself of the 
advantages which the inclusion of her estate within the city 
presented. This evidence tesults from the plan which she 
published in February, 1806, expressly made for the con- 
tinuation and extension of the city over her estate, and the 
subsequent sale of lots in accordance with it. 

By this plan the character of her estate was instantly 
changed. She retained no part of it, except the lots into 
which it was divided ; all the streets, and principally the whole 
space between the margin of the river and the front lots were 
dedicated to the public use, became loci publici, and were ipso 
facto hors de commerce. If this view of the subject be correct, 
no act of Madame Delord, with regard toany part of the ground 
outside of New Levee street, in making sales thereof, can be 
considered in any other light, than as done in violation and 
ignorance of her own plan and of the rights of the public. 
And the little attention that was paid to these remote parts of 
the city by the municipal authorities, who confined their care 
to the square of the city, account for these invasions and irre- 
gularities. 

It is further to be considered, that the acts of Madame Delord, 
with regard to any portions of the batture, merely release or 
abandon her claims and pretensions thereto, but give no sub- 
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stantive title to her vendees, and this mode of transfer of itself, , 


manifests her own want of confidence in any right to the batture. 
The port of New Orleans was extended over that part of the 
river, in front of the new faubourg, which was susceptible of 


being occupied by vessels lying at anchor or fastened to the — 


bank, and over the levee and portion of land out and inside of 
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landed or to be shipped. Both these parts of the port became 


ee. 9 * public, and if the opinion, which I have expressed when exam- 
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ining the original plan of the city, be not incorrect, no part of 
this port was susceptible of private ownership. Madame De- 
lord, by destroying the contiguity to the river of the estate 
whieh she retained, abandoned all claim to the banks. 

The defendants urge that their rights and those of the 
persons, under whom they claim, have been frequently re- 
cognized by the Mayor and Aldermen of the city, and by 
the plaintiffs, by putting them in possession of sundry por- 
tions of the batture, &c., by charging them with riparian 
burdens and duties, and by doing various other acts and things, 
&c., &c. These allegations, if proven, would have consider- 


' able force, if the plaintiffs sued in the right of the Municipality, 





or if they claimed any thing belonging to the corporation; but 
they only vindicate the right of the public to loci publici, things 
out of commerce, and in which the corporation, represented by 
the plaintiffs, can have no property. The dedication to public 
use being once established, cannot be affected by any act of the 
municipal officers. 

The plea of prescription cannot be invoked in regard to what 
is hors de commerce, and not susceptible of private ownership 
or even possession. 

Nothing, which should govern this case, should be drawn 
from the acts of the corporation. It was well known to every 
one, familiar with the history of the city, in what feeble hands 
its administration had been for a long time placed. That 
numerous abandonments and violations of public and even of 
municipal rights, duties and obligations had been constantly 
permitted ; and we have only to instance the sale of fhe squares 
between the front of the original city and the levee, though the 
Legislature afterwards thought fit to sanction it. Other in- 
stances of similar conduct are well known; that in many of 
their ordinances, which have been submitted to, there has been 
manifested great ignorance of their own rights and duties, as 
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‘well as of those of the citizens. With a knowledge of these Easrznw ‘Dis. 
facts, but little importance should be attached to their acts as 4?7# 84. 


evidence of the rights of the public on any subject whatever. 

I will now proceed to notice some of the leading arguments 
of the counsel for the defendants. 

It is urged that the alluvion has no necessary connection with 
the levee, and as a deduction from this, that a proprietor may 
sell the body of his estate, and retain the ownership of the bank 
of the river. The Civil Code, Art. 448, says, ‘on thé Mis- 
sissippi, where there are levees, the levees shall form the 
banks ;”’ and as the alluvion is an accretion to the bank, there 
is a necessary connection between the alluvion and the levee. 
Authorities have been cited from common law writers, to show 
that a riparian owner may sell his right on the bank, separately 
from the estate. The converse of this is the rule of the Civil 
Law. Cepola, the author which the counsel has placed before 
us, expressly says, (page 447,) ‘ripe non venduntur, sed 
magis accedunt rei vendite ; quod apparet: quia per se vendi 
non possunt cum riparum usus sit publicus, de jure gen. ut d. 
leg. riparum, nam proprietas sola per se esset inutilis.”’ 

If the matter was res nova, I would say, that the sale of the 
trapezium was illegal. We have seen, that it was outside of 
the levee and unconnected with any land on the inside. The 
bank being a legal accessory to the contiguous estate, cannot 
be sold separately from it, nor retained when the estate is sold. 
It is like a right of way, which cannot be separated from the 
creditor estate, nor retained when the latter is sold. 

But the municipal officers have slept over the rights of the 
city, in permitting the vendees of the defendants, mediate or im- 
mediate, and the defendants themselves for a long time, to oc- 
cupy and improve the trapezium and the alluvion formed 
thereon as their private property, and in consequence thereof, 
the defendants have acquired equitable rights, which must now 
protect them. 

The defendants’ counsel have further urged, that the plain- 


tiffs have compelled them by several ordinances, after their ad- 
35 VOL. XVIII. 
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_ century, from 1806 to 1831, to support all the riparious eto 
as rural owners. 

To this the same answer may be given, as was given to the 
alleged recognition of their rights by the plaintiffs, and other 
acts of theirs set forth in the answer. The plaintiffs do not 
sue in their own right, nor for any thing belonging to the cor- 
poration, but only vindicate the right of the public in loci 
publici. 

The dedication being established, cannot be affected by any 
act of the plaintiffs. 

Perhaps the burden of riparian duties was more than com- 
pensated by an exemption from all city taxation, which the in- 
habitants of the faubourg have enjoyed until the year 1831. 
Had the levee been made through the faubourg by the corpora- 
tion, they would have been chargeable in common with all the 
other inhabitants, with the expense of supporting the levee 
through the whole extent of the city and the faubourgs. Per- 
haps they might have compelled the city to maintain their levee 
at the general expense, but refrained from doing so, to avoid 
taxation. 

Much reliance has been placed on the judgments in the two 
cases of Henderson et al. vs. the Mayor et al. Both of these 
were made on admissions by the predecessors of the plaintiffs, 
which, in my opinion, were made either in ignorance or in 
violation of the rights of the public. As these rights are in- 
alienable, they cannot be destroyed by admissions, made by 
those whose duty it is to protect them. But judgments ob- 
tained upon such admissions, must form a very equitable claim 
in favor of those who obtained them, and ought not to be 
disturbed, so far as regards the direct subject matter of the de- 


‘cision, though they cannot be extended beyond it. 


Corporations in the Civil Law, are considered as in a con- 
tinual state of pupilage ; and their administrators as the tutors 
of minors. Until very lately, minors were entitled to relief in 
all cases, in which they could show, that a proper defence had 
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not been made for them. It is not very clear, that the same Eastrzrw  Disi 


right does not exist in favor of a corporation, whose interests 
have been neglected by its administrators. In those’ cases, the 
city might have sacrificed its own right, but not that of the 
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judgments ought not to Have their effect, in regard to what is 
the actual subject of the decision; but they ought not to operate 
beyond the strictest limits of the matter passed upon. 

It appears to me that the idea of res judicata, which has 
been so much pressed upon the court, did not arise from the 
decisions themselves, but from the supposed effect of the ad- 
missions which had been made in these cases. Admissions 
made by private individuals in the course of litigation, will 
bind their rights, and have the effect of alienating them, un- 
less shown to have been made in error; but admissions 
made by parties, who have not the power of alienation, have 
not the same effect. 

A singular fatality seems to have attended every attempt 
on the part of the city, to assert its claim on the object of 
litigation. It has been seen, no evidence of the plan of the 
faubourg St. Mary was produced, and parol dedication and 
abandonment was alone relied on; although the plans could 
easily have been procured, being in the archives of the city. 

In the case of Cucullu and De Armas, the subject matter 
of the suit had been adjudicated ‘upon in a previous one, of 
Gonzales vs. the Mayor, in the Superior Court of the Ter- 
ritory, and the counsel had pleaded this suit as res judicata. 
He had even ordered a copy of the record to be made, but 
omitted to give it in evidence, and by this strange and fatal 
omission, the city lost that case; for the plea of res ae 
would unquestionably have been sustained. 

In the case of Henderson vs. the Mayor, it has been - 
also what admissions were made prejudicial to the interests 
of the city; and I fear, that the consequences of these 
mistakes have been injurious to the assertion of the _— 
rights in the present case. 
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often referred to, I was under the necessity of dissenting 
from the majority of the court. 


But in looking back and reviewing what had been decided 
upon on that occasion, I see nothing, in my opinion, which 
I would change or modify; and f have the satisfaction of 
knowing, that my views in that case were substantially 
sanctioned by the highest tribunal of the nation. 


I should greatly have distrusted my own opinion, in being 
the sole dissenter from that of my able and learned colleagues 
in the present case, but that the subject is one which I have so 
long and so fully considered, and that the difference of our 
opinions is so radical, that no middle course can be pursued. 


After all that has been said, written and printed on this case, 
it appears to me, that it may be reduced to a single inquiry, 
viz., who is the owner of the bank of the river in front of 
the city of New Orleans and of its faubourgs? For that the 
alluvion belongs to the owner of the bank of the river, I do not 
understand to be denied by any one; and from the facts I can 
come to no other conclusion, than that the public is the owner 
of the bank of the river, and therefore entitled to the alluvion. 


After giving the subject the best consideration in my power 
and regarding it in all its aspects, I am of opinion, that the 
judgment of the Parish Court is correct. If it be reversed, I 
am apprehensive that the consequences depicted by the Su- 
preme Court of the United States in the case of New Orleans 
vs. the United States, in Error, 10 Peters, 717, will result. 
‘« By the continual deposits of the Mississippi, the’city of New 
Orleans would, in the course of a few years, be cut off from the 

iver, and its prosperity impaired.” It is also obvious, that it 
Will give rise to a series of private intrigues, the object of which 
will be to extend wharves, thereby increase the alluvion, and 
carry the levee near to the margin of the river, with a view to 
give new acquisitions to individuals, and create an interest ad- 
verse to that of the public. 
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Upon the whole matter, therefore, I have come to the con- Exsrzemw “Drs. 


clusion, 

First. That the founders of a city or faubourg on the banks of 
a navigable river do by the plan and the acts of sale of lots in 
accordance therewith, make a dedication of all the land with- 
in the limits of such city or faubourg which is not by the plan 
reserved for the purposes of lots to be sold; and especially of 
all such parts of the land, of which the public have the useful 
domain, and which are essential to the prosperity of a city or 
faubourg so situated ; to wit: the streets and bank of the river; 
and that the attempt on the part of the defendants, assigns of the 
original founders, to resume a part of the land so dedicated and 
abandoned, is a violation of the contract rights of the purchasers 
of lots and of the public, and tends to impair the original con- 
tract. 

Secondly. That the founders of a sea port city or faubourg 
on the banks of a navigable river, do by the plan of the city or 
faubourg so founded, intend to create a port, and that the river 
and the land adjoining the river in front of such city or fau- 
bourg, necessary for the purposes of lading and unlading mer- 
chandize and of commerce in general, constitute the port, 
which is locus publicus, and that the destination and dedication 
of land so situated is especially to be presumed, as well from the 
plan as from the intention to found such city or faubourg, and 
is clearly evidenced in the present case. 

Thirdly. That the levee or bank of the river, being an acces- 
sory to the principal estate, cannot be separated from it by any 
act or intention of parties. 

Fourthly. That alluvion formed in a port partakes of its na- 
ture and of that of the street immediately along the river, is 


April, 1841. 


MUNICIPALITY 
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vs. 
ORLEANS 
COTTON PRESS. 


locus publicus, hors de commerce, and does not belong to “> 


owners of the front or of any other lots in the city. 

Fifthly. That the corporations of the city having stood by 
and permitted individuals to expend large sums of money, and 
make purchases of the property in dispute and in some mea- 
sure recognized their rights, the latter have acquired an equi- 
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Easrraw Drs, table title thereto and ought not now to be disturbed; but the 
See rights of the public as to what is not in the actual possession of 


& . " 
*Oenay the defendants must not be affected by the judgments which 


v8. they have obtained. 
MUNICIPALITY 
 wo.2, I am therefore of opinion that the judgment of the Parish 


Court be affirmed. 


PULLEY & ERWIN vs. MUNICIPALITY No. 2. 


APPEAL FROM THE PARISH COURT POR THE PARISH AND CITY OF 


NEW ORLEANS. 


The use of batture outside of the levee, is vested in the public, but the ownership 
or title to the soil is vested in the front proprietors of lots, or the land to which 
the batture attaches or forms. 













The corporation or municipality is the administrator of the use of the batture for 
the public, outside of the levee, and have the right of taking earth for the con- 
struction of embankments, levees and wharves for the public use on the batture 







along its whole extent within the corporate limits of the city ; and also for im- 






proving the port, and the streets and avenues leading to it. 










The plaintiffs allege they are the owners and have been in 
the undisturbed possession of six lots, composing a square or 
islet of ground in the Faubourg Delord, fronting on the rivér 
Mississippi and on New Levee, Benjamin and Suzette streets. 
That the authorities of the Municipality have illegally disturb- 
ed them in their said possession and committed various acts 

spf trespass, injury and damage to their property; more es- 
et in digging and carrying away a large quantity of 
earth or dirt from their premises ; making large holes and ren- 
dering it unfit for use and destroying its value to their great da- 
mage more than $20,000. They pray for an injunction, re- 
straining and prohibiting the defendants from any further pro- 

















































OF THE STATE OF LOUISIANA. 279 


ceedings or committing any further acts or depredations on Bisrenw Dre 
their said property, and that they have judgment for — ap, a 





in damages. ———— 
The defendants pleaded the general issue; and averred that vs. , 
MUNICIPALITY 


they had a right to take earth from this batture. .They pray _— wo. 
that the injunction be dissolved with damages. 

Upon these pleadings and issues the parties went to trial be- 
fore the court and a jury. 

The evidence showed that the premises or locus in quo was 
situated outside of the regularly established levee and front 
street; that Pulley, one of the plaintiffs, made a levee in front 
of this property, which was at some places three and at others 
four feet high, for the purpose of keeping the water out, and 
from being overflowed at high water; that he had built a 
dwelling house, stables, sheds and negro houses or huts. He 
carried onthe lumber business. Some of the buildings erected 
by him were of brick and two stories high. 

The corporation entered on this property for the purpose of 
making wharves, clearing it to make room for landing, lading 
and unlading merchandize, produce and other articles of trade 
and commerce ; and to keep it open as part of the port of New 
Orleans. 

The Municipality, for the purpose of filling in and erecting 
wharves, dug out a large square hole on the premises, from 
which they took the earth or a large quantity of dirt, which was 
used in filling up in front, and above and below the batture or 
property in front of which it was taken. 

There was a mass of testimony taken and submitted to the 
jury, touching the situation of the property and the nature of 
the defendant’s works and operations on the same. The judge 
presiding delivered an elaborate charge to the jury, defini 
the rights of the public to the banks and bed of the river; x 
particularly instructing them that the defendants had no right #* 4 
to dig and carry away earth and dirt from the premises. This , 
charge is comprised in the opinion of the court, and need not 
be recapitulated. 
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The jury returned a verdict for the plaintiffs, and assessed 
their damages at $5000. From judgment confirming this ver- 
dict, the defendants appealed. 


Preston § Roselius, for the plaintiffs. 


C. M. Conrad §& Lockett, for the defendants. 


Garland, J. delivered the opinion of the court. 


The petitioners allege that they are the joint proprietors and 
possessors of six lots of ground in the suburb Delord in this 
city, fronting on the river, and have been so for seven years 
past, that they have been disturbed in the enjoyment and pos- 
session of their property, by various persons acting under the 
authority of the City Council of the Second Municipality, en- 
tering upon their premises and committing various trespasses 
and injuring their property by digging and taking away a large 
quantity of earth and sand, making holes in the ground, so as 
to render it unfit for use and destroy its value. That if these 
acts are permitted and continued the property will be destroy- 
ed. They therefore pray that an injunction issue to restrain 
the defendants in their proceedings and for $20,000 damages. 

The answer is a general denial and an assertion of right to 
take earth from the batture. 

Upon the trial a number of witnesses were examined and 
many things stated, which were no doubt intended to bear 
on a very important question which the plaintiffs wished to try, 
that is, to whom the batture in front of their property belonged. 
That question having been settled in the case of the present 
defendants vs. the New Orleans Cotton Press Company, (ante 
122,) it is not now necessary to re-examine it. As to that ques- 

jon the case stated settles the rights of the present plaintiffs ; 
they being in a situation so nearly similar to the Cotton Press 
Company as not to make any material distinctién between their 
rights of property in reference to the present defendant. The 
question in relation to the trespass and damages is the only one 
now to be considered ; and it is perhaps fortunate for a portion 
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, 


of the public, this case comes up so soon after that one, as our Easrers D 


decision will be a commentary upon it, and a practical illus- Be ol 


tration of the principles settled therein. PULLEY & 
The evidence shows that the plaintiffs being owners of the 08. . 
front lots, had used various means to raise the batture, by sink- No. 2, 


ing or permitting sunken boats and other craft to remain on it ; 
: leaving various materials to mix with the mud deposited by the 
river. Pulley, one of the plaintiffs, without any authority 
from the City Council, made a levee on the batture outside the 
levee authorized by law, whereby he reclaimed and protected. 
from inundation a considerable piece of ground, which he used 
as a lumber yard, for cutting up rafts of timber and flat boats 
for wood; he also had on it some stables and store houses or 
sheds for storing lime, hay and other articles, having a large 
} grocery establishment near on one of his lots; all of which 
were valuable and produced a large annual revenue. Upon 
this place the agents of the corporation entered and dug one or 
more holes, about five feet in depth, about two hundred and 





| fifty feet long, and one hundred feet wide ; making about seven 
é thousand cubic yards, taking the earth to use it in the con- 
5 struction of embankments, levees and wharves, which were 
E then being constructed for public use on that batture and in the 
} vicinity above and below it, under an ordinance of the Council. 
l : The effect of the operations of the agents of defendants, was 
to entirely break up Pulley’s establishment on the batture. 
’ ; The jury gave the plaintiffs $5000 damages ‘ for being de- 
prived of the use of the premises and carrying away the earth,” 
t ‘ on which verdict a judgment was rendered and the defendants 
2 appealed. 


a We find a number of bills of exceptions to the admission of 
; testimony, which it is unnecessary to decide as the cause wi 
s not be remanded; and as to those of both plaintiffs and defen- 
r _ dants we shall despatch them all (some half dozen or more) at 
e 4 once. We think with the exception of the concluding portion 
e of the judge’s charge to the jury, he was correct in every par- 
n ticular, and we have incorporated ‘it nearly verbatim into this 
36 VOL. XVIII. 
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opinion, as presenting as lucid an exposition of the law, as it is 
in our power to give. He says: 

‘‘ Corporations of cities and towns may construct on the 
public places, in the beds of rivers, and on their banks, all 
buildings and other works necessary for public utility, for the 
mooring of vessels and the discharge of their cargoes, within 
their respective limits ; La. Code, art. 859.” 

“‘The bed of a river is the space contained between its 
banks. The banks of a river are understood to be that which 
contains it in its ordinary state of high water; on the banks of 
the Mississippi where there are levees, the levees form the 
banks ; Idem, 448.”’ 

‘“‘ The bed of rivers is public property, as long as it is cover- 
ed with water; Idem, 444.” 

‘““The use of the banks of navigable rivers or streams is 
public ; accordingly every one has a right, freely to bring his 
vessels to land there, make fast the same to the trees which are 
there planted; to unload his vessels, deposit his goods, dry his 
nets, and the like:”’ 

‘* Nevertheless, the property of the banks of rivers, belongs 
to those who possess the adjacent lands; Idem, 446.” 


“‘ The levees on the banks of the Mississippi being the banks 
of the river, the space between the levees being its. bed, and 
the beds of rivers being public property, the property of the 
banks of rivers belonging to those who possess the adjacent 
lands, it follows that if the owners of lands adjacent to the 
banks or levees of the Mississippi, were allowed to advance 
their levees farther into the river; or in other words to advance 
the banks, they would add a part of what before was the bed 


of the river, to their property.” 


“By the first section of an act approved February 15th, 
1808, (1 Moreau’s Dig., 651) it is provided that ‘ no individual 
shall make any new levee, dike or embankment in front of 
those which exist at present, that is to say nearer the river than 
those actually existing; unless he shall previously have been 
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authorized thereto by a jury of twelve inhabitants, proprie- EasreRe Ths. 
tors of plantations, situated on the banks of the said rivers, 
convoked for that purpose by the Parish Judge.’ ” ERWIN | 
‘“« By the 5th section of an act approved March 25th, 1813, natiiiieees ‘ 
‘entitled an act further defining the organization, authority and _-*® 2 
functions of Police Juries,’ (2 Moreau’s Dig., 241) the Police 
Juries of the several parishes, were empowered ‘to make all 
such regulations as they might deem expedient,’ as to the pro- 
portion and direction, the making and repairing of the roads, 
bridges, causeways, dikes, /evees and other highways.” 
‘“‘ By the 7th section of the same act it is enacted that ‘ the 
authority of the Police Jury of the parish of Orleans, shall not 
extend to the city of New Orleans within the present limits, 
but it shall be the duty of the corporation of said city to ex- 
ercise within said limits, the functions committed by law to the 
Police Juries.’ ”’ 
‘‘ By the first section of an act approved March 14th, 1816, 
full power is given to the city corporation of New Orleans to 
pass all ordinances ‘ to secure the safety and convenience of pass- 
ing in the streets and squares, ways, levees and other public 
roads, to fix the squaring and to prevent any encroachment or 
other undertaking on the said public roads.’ ” 
‘“‘ By the law of 1836, dividing the city of New Orleans 
into three distinct Municipalities, each Municipality is vested 
with the powers formerly possessed by the city corporation of 
New Orleans.” 
‘‘ From what precedes, I infer that as long as the erection of 
a new levge has not been authorized by the proper authority, 
the old levee remains the bank of the river; what is outside re- 
mains the bed of the river.” a 
‘“‘ But by our law, alluvion, that is to say, accretions which 
are successively formed, and imperceptibly, to a soil, situated on” 
the shore of a river, belongs to the owner of the soil situated 
on the edge of the water; La. Code, art. 501. Just as we 
have seen above, that the banks of rivers belong to the owners 
of the adjacent lands; that is to say, the property of both the 
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= 
Easrzaw Drs. alluvions (or battures) and of the banks, is in the riparian 
= owner ; but as long as the alluvion is not actually incorporated 
—* to the main land of the riparian owner; and that actual incorpo- 
seiabinate ration only takes place when a levee or.bank separates it from 
xo.2. the water; and as long as the bank actually remains the bank 
of the river, according to the definition given dbove, the use of 

both remains in the public.” 

‘‘ We will have seen above, that corporations of cities and 
towns have the right to construct in the beds of rivers and 
on their banks buildings and other works necessary for pub- 
lic utility, for the mooring of vessels and the discharge of their 
cargoes.” | 

‘‘Upon the whole I consider that the Second Municipality 
had a right to construct and erect the works in question, com- 
plained of by the plaintiffs and that they are not liable to da- 
mages for so doing:”” 

The judge, in the conclusion of his charge, told the jury he 
thought the Municipality had no right to take away the earth 
from the premises in question, and therefore it was proper for 
them to enquire into that fact, and should they find it affirma- 
tively. then they would be justified in awarding damages pro- 
portionate to the value of the earth sotakey. In this we think 
the learned judge erred. 

In the case of the Municipality No. 2 vs. the Cotton Press 

PIE ag =< Company, it was settled, that the use of the banks of the river, 
of the levee, is ond the batture outside of the levee, was vested in the public, 


vested in the 

conn the but the ownership or title to the soil was vested in the front 
new be the “ proprietors ; and they cannot deprive the public of that right of 
v in " . oe ‘i 
Great propeistors use at their pleasure, or impose any but legal limitations on it. 


ged —— The defendants are the administrators of that use for the general 
ew ug, convenience and great objects of public utility, and must ne- 

ES, cessarily possess all the powers and authority requisite to effect 
tion or munici- those objects. The article 859 of the Code, we have seen, 
ora Si ea ~ authorises the construction of buildings and works in the beds 
the use of the of rivers, and on their banks, that ‘‘may be necessary for public 


public, outside ytility, for the mooring’ of vessels, and the discharge of their 
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cargoes.” We think, in reference to this article and several Easrzam» azz 
others, relating to the uses stated, that they confer plenary vs 18At-. 

powefts, and should be liberally construed, when the whole ~ eons ie 
community is to be benefited, and an individual injured no ae. 
further, than being deprived of such profits, as he supposes he od 
could have made. It may be further remarked, that the ex- velar 7 
pression for mooring of vessels, spreading nets, building cabins, taking for 
&ec., used in the Code, whilst they are permissive for those ms ae 
purposes, are not intended as restrictions of the use to those pp Ee 
purposes alone, but as examples, or illustrations of its applica- ped pecan 
tion, The public is a great usufructuary, the corporation is - — extent 


cor- 
the administrator, and is not restricted to a mere right of way porate limits of 


and 
over the batture or the bank, or to keeping it for the special ,),, ioe oer heaeai 
use of the owner. They have a right to all the profit, utility, ne teres 
and advantages it may produce, and can make works and im- a leading 


provements to increase the revenues. 


Pulley had no right to go upon the batture and act as he did, 
without the assent of the corporation; he had no right to ap- 
propriate to his exclusive use, that which his fellow citizens 
were entitled to share with him. He had proceeded, until, to 
use the language of his counsel, he had made it almost a pri- 
vate landing. He was violating the law at the time himself, 
and has no claim for damages. 


It seems a strange doctrine, that earth cannot be used from 
the batture, to construct works useful to the public, but which 
so greatly benefit the property inside the levee, which belongs 
to the riparian owner. Green, who was to give $320,000 for 
the square, to which this batture belonged, says, he would not 
have given much more than half as much, if it had been a few 
squares distant ; and Erwin, when he took Mr. Conrad to look 
at the property, pending a negotiation to purchase it, pointed 
out the improvements going on, expatiated on their importance, 
the facilities and inducements held out to commerce by them, { 
and now we are seriously presented with a claim for the value 
of the dirt used, in giving nearly a double value to the property 
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Eastexw -Drs. adjoining the place, from whence it was taken. We cannot 
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give our sanction to such a demand. 


We think, the Municipality not only has a right to use the 
earth, taken from the batture, in the construction of wharves, 
embankments and levees, but also for improving the port, and 
the streets, and avenues leading to it. 

The judgment of the Parish Court is therefore annulled, 
avoided and reversed, and ours given for the defendant, with 
costs in both courtst 








CITY COUNCIL OF LAFAYETTE vs. HOLLAND ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The plea of res gudicata in a petitory action cannot be sustained by the pro- 
ceedings in a possessory one. A judgment ina possessory action is no bar to 
an action in revendication, although it be between the same parties, and for the 
same object. 


No particular form or ceremony is necessary in the dedication of land to public 
use. Lord Ellenborough decided, that when the “owner throws open a pas- 
sage, and neither marks by any visible distinction, that he means to preserve 
all his rights over it, nor excludes or prohibits persons from passing through 
it, he shall be presumed to have dedicated it to the public.” 


So where the plan ofa Faubourg exhibits a front street, called Levee street, run- 
ning parallel with the levee, but leaving a space between, on which no speci- 
fic number of feet are marked, and without any particular designation on the 
plan, it will be presumed to be dedicated to the public use, and required to be 
kept open and free for this purpose. 





This is an action by the City Council of Lafayette, to compel 
J. H. Holland, G. Depassau, and J. Gleize, to relinquish all 
elaim to a strip of ground in front of their lots in the city of. 
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Lafayette, lying between Levee street, on which their lots front, Easeunn > Des 
and the levee. The City Council claims the administration of Pe ol 
this space as a public place, for the use of the public, and re- "Ty Sovainor 
quire that it be kept open and used as such. basilica 


The defendants pleaded the exception of res judicata, founded ae 
on two suits, in which these parties had obtained judgments 
against the corporation in two possessory actions, putting them 
in possession of this same strip or space of ground. On the 
merits they pleaded the general issue. 

Upon these pleadings and issues the case was tried. 

The original plan, when the Nuns laid off their plantation 
into a faubourg and town lots, in 1810, together with the deeds 
or acts of sale from the Superieur Nuns to Monsieur J. Deville 
Degoutin Bellechasse and to Pierre Derbigny, under whom 
the defendants claim, were produced in evidence.’ 

The principal question to be decided, was whether this open 
space, which appeared on the original plan, outside of Levee 
street, and between it and the levee, was public, by dedication 
on said plan to and for the public use? The defendants 
claimed it as riparian owners of the lots fronting on Levee 
street, opposite to the space. 

The District Judge decided, that the presumption of an in- 
tended dedication was negatived, 

1. By the width of the high road or Levee street, marked on 
the plan, which is 60 feet wide, French measure. 

2. By the express declaration of the Nuns in their deeds of 
sale to the defendants’ vendors, that the purchasers of front lots 
should be seized of the property as riparian proprietors. 

3. By the clause in said deeds, reserving to the purchasers 
of back lots the right of taking earth from the batture. 

There was judgment in favor of the defendants, without pre- 
judice to the legal control of the plaintiffs, under their act of 
incorporation, over the streets, levees, battures and wharves. 


The plaintiffs appealed. 


McKinney, Preston and Eustis, for the plaintiffs and ap- 
pellants. | 
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Strawbridge, for the defendants. 
Garland, J. delivered the opinion of the court. 


The plaintiffs alledge, that by law they have been charged 
with the care, regulation, control and possession, for the public 
use, of the streets of the city of Lafayette, and the levee and 
landing in front thereof. That the lower part of that city was 
formerly a plantation owned by the Ursuline Nuns, who on the 
18th of September, 1810, made a plan of the same, divided into 
squares and streets, which squares they sold in conformity 
therewith. By the plan, the public road or front street, called 
Levee street, is stated to be sixty feet, French measure, in 
width, and the levee and landing extending from said street to 
the river. The petition further states, that the space between 
the front street and the water’s edge was destined for a levee 
and landing, and has not been increased by alluvion. The 
whole of the space was then necessary for those purposes, and 
absolutely indispensable at this time. It is further stated, that 
all the space between the street and the river constitutes the 
bank of the same, and is by law subject to public use, and the 
corporation are the administrators of that use, and bound to 
protect and preserve it. It is also stated, that the defendants 
have taken possession of the space between the street and the 
river, claim it as their private property, deny the right of the 
public, and appropriate the ground to their private use, and the 
petitioners are unable, by their officers to keep said space open, 
and free for persons to pass, for the landing of produce and 
merchandize, and reshipping the same, without great incon- 
venience. They pray, that the use of all the ground between 
the street and the river be adjudged to be public and common 
to all persons. That the plaintiffs have the charge and regula- 
tion of said use, and that no private and exclusive use thereof 
is vested in the defendants; and it is further asked, that the 
latter be forever enjoined from such private use, and from 
obstructing and impeding the petitioners in the regulation and. 
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control of said space, for the purpose of keeping it free and Easrenm Drs, 

common for a levee and public landing. ee 
The defendants for answer say, that all the matters in con- “ae 

troversy have been adjudged in previous suits, in which judg- wos a 

ments are to be found in 7 La. Rep. 1; 9 Idem, 149. They 

further deny all the matters alleged, and say, they, and those, 

under whom they claim, have been in peaceable possession of 

the premises more than thirty years. res judicata ina 
The plea of res judicata is easily decided. The actions Pettory action 


cannot be sus- 


mentioned were possessory in their form and nature, and do not tained by the 
: ' : 4 proceedings in a 
in any manner affect the rights of either party, though the de- possessory one. 
as / A judgment in a ¢ 
fendants insist on some of the reasons assigned by the court, possessory ac- 


for the judgments rendered, as sustaining them in their claims. U0" 1s ne bar to 


It is well settled, that a judgment in a possessory action is no vendication, al- 


nea mee y though it be be- 

bar to anaction in revendication, although it relates to the same tween the same 
‘ parties, and for 
object. the same object. 


The plaintiffs claim; as being the administrators of a place 
or space, set apart by the Nuns, when they laid out their land 
into streets and squares, for public use ; or as being subject to 
a legal servitude, constituting the bank of the river and public 
road, and liable to be taken to construct a levee on. The de- 
fendants claim as owners by direct conveyances from the Ur- 
suline Nuns, through Bellechasse and Pierre Derbigny. 

On the 15th of September, in the year 1810, the Ursuline 
Nuns caused their land, then a rural estate, to be laid out into 
large lots, of irregular forms, with streets (or chemins, as they 
are called in the sales), separating them, which are stated in 
the deeds of sale, as being sixty and forty feet, French measure, 
in width. On the plan, which was made, the streets are re- 
presented and named. In front of the two lots Nos. 5 and 11, 
and between them and the levee, is laid out a broad street, the 
width of which is not stated on the plan, but both, plaintiffs and 
defendants say, it is sixty feet wide, French measure. Lot 
No. 11 was sold to Derbigny, under whom Holland claims, and 
is described as having two hundred and seventy-six feet “face 
a la grande route,’ which means the street in front ; and is 
37 VOL. XVIII. 
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further described by other distances and streets as bounding it. 
> The lot No. 5, sold to Bellechasse, under whom Dupassau 
and Gleize hold, is described as being “ sur la rive gauche du 
fleuve,” containing three hundred and ninety-five feet ‘face a 
levee,’’ and is further described by a depth of seventeen hundred 
and fifty-four feet, bounded by various streets. These large 
lots have since been subdivided into smaller portions, and are 
now held by different persons, though the lots fronting on the 
street, belong principally to the defendants. 


In each of the sales to Bellechasse and Derbigny, is the fol- 


lowing clause: ‘‘ Les dames venderesses établissent pour 
elauses et conventions générales et expresses des ventes par- 
tielles qu’elles font, tout présentement de leur habitation, que 
les acquéreurs des trois premiers lots en profondeur & partir du 
fleuve, seront chargé de l’entretien de la levée et du grand 
chemin, et jouiront encommun des droits des propriétaires rive- 
rains; qu’ils seront néanmoins tenus de laisser prendre sur la 
batture la terre dont les propriétaires des lots plus éloignés du 
fleuve pourront avoir besoin pour remblayer leurs terrains, ou 
pour y batir; que les chemins qui séparent les lots, seront en- 
tretenus par les propriétaires des terrains devant lesquels ils 
sont situés.”” Under these sales the defendants claim to be 
riparian proprietors. and set up claim to all the ground between 
their fronts on the street and the edge of the water, except sixty 
feet French measure for the street, and forty feet for the levee, 
and say, there is more than sixty French feet between the line 
of their lots on the street and the levee, which leaves a space 
between the street and the levee, which belongs to them ex- 
clusively ; they have it in possession, have had it for a number 
of years, with occasional interruptions, and have been con- 
firmed in their possession by the two judgments of this court, 
which they presented to sustain their plea of res judicata. 

The plaintiffs, by their act of incorporation and other acts of 
the Legislature, are charged with the control of the streets, 
levees, battures, wharves and other public places, or places 


subject to public use, and can exercise such authority in rela- 
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tion to them, as has been conferred. Acts of 1833, p. 145, sec. 
7, 8, 9, 10, 12; Acts of 1830, p. 114 and 115. 
COUNCIL oF 


A Ae cae 
But as the defendants are in possession, it is incumbent on °'TT SOUsikon 


the plaintiffs, to show a dedication to public use of all the ground i. 

° ° . x - . HOLLAND BET AL. 
between the line of the street most distant from the river and vwaLtes 
the levee. They cannot hold or claim it in any other manner, sees re 


as it is not pretended, they have a deed or sale. It is well mony aS. neces- 
settled, that no particular form or ceremony is necessary in the porn of land to 


dedication of land to public use. 6 Peters, 440, Municipality var 


No. 2, vs. the Orleans Cotton Press Company (ante 122). = PM 


Lord Ellenborough, in the case of Rex vs. Lloyd, held, that - throws open 


& passage, and 
if the owner of the soil throws open a passage, and neither neither marks 


marks by any visible distinction, that he means to preserve all duintion ae : 


his rights over it, nor excludes persons from passing through he means to Pinte 
it by positive prohibition, he shall be presumed to have dedi- ay over it 
cated it to the public; 1 Campbell, 262. This may be con- prohibits nto 
sidered by many as going very far, but the facts in this case sing ing throught 
create a stronger presumption than in that, and we think, make Pe posts to — 
it certain. The Nuns exhibit a plan of their property, upon the public.” & & 
which a street, called Levee street, is exhibited, running parallel 

with the levee, and according to the defendants’ statements, but Pan where the 


of a Fau- 


a few feet from it. No specific number of feet are marked on Cas exhibits a 
front street, call- 
the plan, as exhibiting its width. On each side, close to the ed Levee street 


parallel 


front of the lots and to the levee, lines are drawn, which seem wan it boas 
to represent side-walks, and the same lines are drawn on all the bet leaving 

, i . on which no 
other streets on the plan. The object of the Nuns, in sub- eg spe-, 
dividing their property, was to convert it into town lots, with a feet are i 


without 
view to its becoming an addition to the city of New Orleans, to particular rid 


which it was finally annexed under the name of one of the un- sgvation on the 
incorporated Faubourgs. All the batture outside the levee was — Hog = 
made, by deeds, a common property, and every owner of pro- seer ae 
perty in the three original lots or squares in depth was a joint kent open and 
riparian proprietor, and even the owners of lots more distant ne 
have a right to take earth from the batture, to fill up their 

lots, and for other purposes. A difference is made as to the 


persons bound to keep up the levee and street, parallel with 
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Gaagann. Des. it, from those bound to keep up the other streets. There 
> _—“_ cannot be a doubt, it was the intention of the Nuns, that 
vtaraverre, the batture should be common, if not to the public, to the 

big citizens of the faubourg; the levee was by law public, the 


HOLLAND ET AL. 
street was by dedication and law also public; and it is diffi- 
cult to believe, it could have been or was the intention of 
those, granting all these uses arid rights, to leave a slip of 
ground, between the street or public highway and the levee 
and batture beyond it, which would greatly embarrass, if 
not entirely deprive both the public and the citizens of the 
Faubourg, of the enjoyment of the benefits intended to be 
conferred. As a general rule, the public highways are 
parallel to or run alongside the levees, adjoining them, and 
the action of the Legislature is based on that assumption, 





and in most of our legislative enactments, roads and levees 
are treated as being in close connection. 1 Moreau’s Dig. 
650, 655; Acts, 1829, p. 76 et seq. Sec. 9, &c. Martin’s 
Dig. vol. 2, p. 598. We are aware, there are exceptions 
to the rule, and when they are shown, we shall pay a pro- 
per regard to the cases, and regulate our judgments by the 
circumstances. We have no doubt, there was a full and 
complete dedication by the Nuns for public use, of all the 
space in front of the lots or squares Nos. 5 and 11, to the 
levee, and that the defendants have no title or right, to claim 
any portion of it, and further, that they are only riparian 
proprietors in common with the owners of property in the 
three original lots or squares in depth, as represented on the 
plan, under which they hold. The plan and the sales to Belle- 
chasse and Derbigny, both passed within a week after the plan 
was made, show, the whole space was dedicated, notwithstand- 
ing the general declaration, of the streets being forty and sixty 
- feet in width. That they were not exactly so, the plan itself 
shows. St. Mary street, which runs perpendicular to the 
levee, is represented as forty-five feet wide, and St. Andrew 
street, next above it, is stated to be forty-three feet in 
width. 
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But, say the defendants, this court has decided that the locus 
in quo is not a part of the high road or street, neither does it 
cover the levee or tow-path; consequently it may be the sub- 
ject of private ownership; 7 La. Rep., 6; 9 Idem, 153. It is 
true this court has said so, in two suits between these parties, 
but in actions essentially different in form and substance ; and 
had this not been said, this case would have been too clear to 
need much argument to sustain it. 

It therefore becomes necessary to examine the circumstances 
under which these declarations were made. Each of the pre- 
sent defendants, several years past, instituted actions against an 
officer of the present plaintiffs for dispossessing them of the 
space now in dispute. They proved by different individuals, 
nearly all their tenants or agents, that after allowing sixty feet, 
French measure, for a street, that a space of about twenty feet 
would remain between it and the levee, of which the present 
defendants had had possession for more than a year. The pre- 
sent plaintiffs (then defendants) offered in evidence the plan of 
the Nun’s Faubourg, now before us, and the sale from them to 
Bellechasse, to show that the property in question was not pri- 
vate property, ‘‘ but street and levee.”” To the reception of 
this evidence, the plaintiffs (now defendants) objected on the 
ground that their actions were possessory, and titles could not 
be enquired into. The District Judge, who tried those cases, 
admitted the evidence and the plaintiffs (now defendants,) took 
their bills of exception. The evidence was admitted in the 
District Court to show the place was public and that such a 
possession as would maintain the action could not be had of it. 
In this court, the opinion of the District Judge was overruled 
and the evidence rejected. Judge Matthews, in giving the opi- 
nion of the court, says the action ‘is simply possessory,” and 
the questions whether the defendants (then plaintiffs) be real 
owners or not, whether the place in dispute be public or appro- 
priated to public use, are questions that depend on an investi- 
gation of titles and cannot be permitted in a possessory action ; 
7 La. Rep., 6. 
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One of the present judges, in giving the opinion of the court 
in the case of Gleisse et al. vs. Winter, &c., says ‘‘ the ques- 
tion whether it be in fact the property of the plaintiffs, or whe- 
ther it has been devoted to public use, is in our opinion essen- 
tially one of title, and the Code of Practice, art. 53, declares 
that in possessory actions no testimony shall be admitted ex- 
cept as to the fact of the possession or as to the disturbance, 
and all testimony relative to property shall be rejected.” It was 
under these circumstances, this court declared the locus in quo 
to be susceptible of private ownership; but it is believed such 
a declaration would not have been made, if the court had not felt 
compelled to confine its judgment to the simple question of posses- 
sion and disturbance. With all the evidence then before the 
court, now before us, together with the plan and sales, we have no 
hesitation in declaring that all the space in controversy forms a 
portion of the public road or street and that the defendants have 
no such title as justifies their appropriating any portion of it to 
their exclusive use. In addition to the evidence before us, a 
majority of the members of the court have visited and inspect- 
the premises, whichconfirms them in the correctness of the con- 
clusions drawn from the evidence. 

The judgment of the District Court is therefore annulled, 
avoided and reversed, and this court proceeding to give such 
judgment as, in their opinion, ought to have been given in the 
court below, do order, adjudge and decree, that the plaintiffs re- 
cover of and have judgment against the defendants for the 
space or piece of ground in contest between them, to be held 
and possessed by the plaintiffs and administered for the public 
use as a public highway: and levee, subject to the laws and re- 
gulations relative to public places or places subject to public 
use. The claim of the defendants to the exclusive use and 
right to the premises is rejected with costs in both courts. 
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HANSON ET AL. vs. CITY COUNCIL OF LAFAYETTE. fisrean Drs. 
May, 1841. 


——_—_—== 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
HANSON ET AL’ 


The decision of a jury of twelve “ inhabitants” or land-holders, under the act of CITY coummanes 
15th February, 1808, respecting “ the police of the shores of rivers,” directing — 
the construction of a levee for the protection of a Faubourg, of certain dimen- 
sions and fixing its location, is conclusive on the necessity and propriety of the 
measure, and the city council have the power to cause the execution of the 
work. 


In a controversy about the location of a levee, parol evidence will be received to 
show where the old levee stood, and the new one is proposed to be; and also 
that the adverse party was trespassing on a public place, administered for the 
public use. 


The use of the banks of navigable rivers, isa servitude for the public use, or 
common utility ; and every proprietor adjacent to the shores of a navigable 
river is bound to leave sufficient space for levees, roads [streets] and other 
public or common works. 


The charter of the city of Lafayette, gives the city council the entire control of 
the streets, levees, wharves, &c.; confers on the corporation the same powers 
granted to the city of New Orleans over these objects ; and it is subrogated 
to the powers of the police jury of the parish of Jefferson, within the limits 
of the city. 


No man or individual proprietor of the Lanks of a navigable river, can appro- 
priate them exclusively to his own use, and at his pleasure construct levees, or 
erect buildings and works that will obstruct the free use of its banks to all 
men, although the right of property is in him as proprietor of the adjacent 
lands. 


This suit commenced by injunction. The plaintiffs allege d 
they are owners and possessors of houses and lots in the city o.% 
of Lafayette; having been put in possession by a sworn 
surveyor, and their lines and boundaries pointed out to them 
by him, which possession they have held for upwards of fifteen 
years; and that they have built their houses and made improve- 
ments on their lots and within their boundaries respectively, 
but that the President and Board of Council for said city pass- 
ed an illegal, arbitrary and oppressive ordinance, ordering the 
demolition and destruction of their houses, stores and buildings, 
and directing the municipal officers to carry said ordinance into 
effect. They further allege that the city surveyor is proceed- 
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Easrenn Dis. ing to carry the said illegal and oppressive ordinance into effect, 
i by which they will be greatly damaged and injured by the de- 
—— struction of their buildings, improvements and other property, 
eirr councitor and deprived of the possession of their lots, &c. The peti- 
marare*T™ tioners then set out, each one his respective house and lot by 
a particular description and specification, and the whole con- 
clude with a prayer for an injunction to restrain and prohibit 
the proceedings of the City Council; and that the injunction 
when granted, be made perpetual by a judgment of the court, 
and that the city of Lafayette be condemned to pay them 10,000 

dollars damages. 

The defendants pleaded a general denial; and cilia 
averred that they possessed the power to make all necessary 
and needful regulations respecting streets, levees, roads, ditches, 
bridges, &c.; and to repair old levees, and lay out and construct 
new ones, and fully empowered and authorized by law to take 
such steps and use the means necessary for the accomplish- 
ment of said objects and purposes. They pray that the injunc- 
tion be dissolved with damages. 

Upon these pleadings and issues the case was tried before 
the court. 

On the trial, the plaintiffs showed they had been in the un- 
disturbed possession of their respective lots and houses, and in 
the occupation of their stores for a great length of time over a 
year, and they urged that as they stood in the relation of pos- 
sessors towards the corporation that they could not be disturbed 
or ousted in a proceeding which their counsel contended was in 
the nature of a possessory action. 

The City Council, however claimed to exercise the powers 
and duties conferred by law on the police juries in the several 
parishes, and particularly the police jury of the parish of Jef- 
ferson, which was clethed with extensive powers in relation 
to making, repairing and keeping up the levees within the limits 
of the parish. 

The evidence showed that the plaintiffs in injunction had es- 
tablished themselves on lots and erected brick buildings for 
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dwellings and stores with other improvements thereon, outside visreaw © mre Be 
of the front street.or highway, and between it and the water ;_— 
and that in some places they were on the site of the'old levee #4™s0m BP at, 
and between it and the river. The river had made encroach crrrcooncit‘t 
ments or abrasions on the bank opposite or in front, and the — 
water at high winds and tides beat over the levee in places ; 
thereby endangering the inhabitants by an overflow. 
The City Council passed an ordinance ordering a new levee 
to be made, and directed their surveyor to mark out and make 
a plan of it. He did so; projecting one with a base of sixty. 
feet, which was approved by a jury of land-holders. The city 
authorities were proceeding under this ordinance, so much. 
complained of by the plaintiffs, to take down several of these 
houses and clear the bank of the river. The new levee cover- 
ed the ground, and was required to be made over the lots and 





space of ground where the buildings and improvements, about 
to be demolished, had been erected. The evidence showed 
the absolute necessity of placing the levee here to preserve the 
city and country from an overflow. 

The plaintiffs contested the right and power of the City 
Council to make the levee and place it where they thought pro- 
per ; and further contended that they must be indemnified for 
their property taken or destroyed in the establishment of the 
new levee. 

Notwithstanding this suit commenced by an injunction prohi- . 
biting the City Council from proceeding in their work of con- 
structing 9 new levee, deemed necessary for the safety of the 
inhabitants and their property, and the issue involved the ques- 
tion of the right of the corporation to demolish the buildings ° 
and improvements of the plaintiffs in order to clear the banks of 
the river and to place anew levee thereon, yet the parties seem 
to have viewed the case in the light of a possessory action: 
for among the evidence at page 18 of the record the following 
agreement appears : 

‘It is agreed that every thing but the siiestion of possession 
be reserved.” 

38 VOL. XVIII. 
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¢frrcouncit or and property taken forthe new levee. The description and 
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The record contains a mass of testimony taken to the whole 
case, embracing every thing connected with the subject, ex- 


position of the buildings and plans of levee, street, road, banks 
of the river, &c., were produced in evidence. 


‘The District judge considered the case as a possessory ac- 
tion; that he had no middle course to pursue, but either to 
perpetuate or dissolve the injunction. He however considered 
further that the property of the plaintiffs could not be taken 
from them for the new levee and works contemplated by. the 
City Council without compensation, which should be paid or 
tendered before expropriation; La. Code, arts. 2604, 2606, 
2607. 

There was judgment perpetuating the injunction and the de- 
fendants appealed. 


Roselius, Pierce & Latour, for the plaintiffs. 


Eustis, & M‘ Kinney, for the defendants, made the follow- 
ing points in. argument : 

1. The law considers the banks of rivers merely in relation 
to position and not in reference to occupation or ownership. 

2. The right of use in the banks of rivers is a matter of pub- 
lic administration which the State exercises by delegation ‘to 
different municipal bodies. The exercise of this power is not 
simply a matter of municipal administration but a portion of 
the sovereign authority. 

3. On the borders of the Mississippi the levees form the 
banks ; La. Code, art. 448. The use is in the public; Idem, 
446. 

4. The use of the banks of rivers is a servitude imposed for 
public utility—every thing in relation to it is determined ‘by 
laws or particular regulations ; Idem, 660, 661. 

5. The law does not determine by an uniform rule the extent 
of the levees or the space on the bank required forthe public ° 
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use. This is a matter of regulation and must depend upon the 
various localities, soil and currents of rivers in different parts of 
the State. 


which changes with the changes of rivers, is vested in the 
police juries; 1 Moreau’s Digest, 651, verbo levees. 

7.° All lands on the borders of rivers are held subordinate to 
this right, which is a servitude, and the exercise of it is not an 
expropriation or a trespass, but a vindication of a public para- 
mount right; Macarel, lib. 9, p. 373; 5 La. Rep., 422;.3 
Idem, 567; act of 1830 concerning levees ; act of April, 1833; 
vide 3 Kent’s Commentaries, 424. 


8. The powers and authority of police juries relating to le- 
vees are vested by law in the defendants; act of 12th March, 
1836, sec. 9; acts incorporating the city of Lafayette. 


9. Whenever a right of property to the exclusion of the 
public use is set up by any riparian proprietor, or whenever 
an exemption is set up in derogation of this general servitude, 
a title to that effect must be shown from the sovereign, and no 
possession will avail against it, unless such possession be imme- 
morial; 3 Martin, N. S., 298 et seq.; Novissima Recop., lib. 11, 
tit. 8, law 4. ‘ 

10. It is incumbent on the plaintiffs affirmatively to show 
their title to the exemption they claim, and it is not by virtue of 
a mere occupancy that any impediment to the public right can 
be created. ; 


11. In a case like this, a court will not interfere by injunc- 
tion to prevent the execution of a public work, which the pro- 
per authority has determined to be necessary, and which the 
public safety requires should be executed without delay or ob- 
struction. 

12. The different bills of exception not having been called 
before the court in argument by thecounsel, may be considered 
as abandoned, or as merged in the principles embraced by the 
argument of the case. 


May, ‘date ‘ 
maneen aA 
6. The power of regulating the extent of this servitude, ae 
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Garland, J. delivered the opinion of the court. 


certain lots of ground, with the improvements and buildings 
thereon, situated in the city of Lafayette, and have been in quiet 
possession thereof for upwards of fifteen years. That before 
they erected the stores and buildings on their lots they called 
on a sworn surveyor of the State, there being then none in the 
parish of Jefferson, to show them their lines and boundaries on 
which to build. They further represent, that the City Council of 
Lafayette have passed an arbitrary and oppressive ordinance or 
ordinances, directing the municipal officers to forcibly enter, 
turn them or their tenants out of their stores and houses, and 
that Benjamin Buisson, surveyor of the said city, and other 
persons are about to execute the order or orders, whereby they 
will be irreparably injured, and a pecuniary loss of more than 
$300,000 will be sustained. The petition then proceeds to. the 
description of each lot of ground, naming the person to whom 
it belongs: Which lots are all in what are generally called the 
suburbs Lafayette and Livaudais, fronting on Levee street and 
running from it across the levee and batture outside of it, to 
the low water mark, all of which will appear from their titles 
and plans. ' 
They further allege they have requested the City Council 
and their officers to desist from their illegal acts, but they per- 
sist in their determination to pull down the houses and take the 
ground; wherefore they pray they may be enjoined from de- 
stroying their property and disturbing them in the possession 
and enjoyment of it, which injunction they pray may be made 
perpetual and ten thousand dollars damages be allowed them. 


To this petition and injunction the defendants answered by a 
general denial, and an averment that the City Council have 
power by law to make all necessary rules and regulations: re- 
specting the streets, roads, ditches, bridges and highways; also 
to repair old levees and construct new ones when necessary,. 
and have authority to take such measures as may be proper to- 
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effect those objects. They pray a dissolution of the inna Eastern. 


and for twenty thousand dollars damages. 


petition, for different periods. Some for two years, others for 
fourteen or fifteen years, and others for shorter periods. It is 
also shown, that the President of the Council had notices served 
on him, requiring, that within thirty days they remove all the 
incumbrances, obstructions and buildings on the line of the 
levee, ordained by the Council, in front of and through their 


‘property, according to the plan made by the City Surveyor, 


who was ordered to show them the lines, when called on; and 
it is also shown, that a number of houses were demolished, and 
those belonging to the plaintiffs threatened with demolition. 
Buckman, a witness for the plaintiffs, after stating various facts, 
confirming the previous statements of other witnesses in relation 
to their possession and rights, says, the banks of the river have 
been gradually washing away, in consequence of the action of 
the water, produced by the steamboats passing near the shore, 
but the condition of the levee has generally been good until the 
previous high stage of water, when it ran over in several places. 
The evidence on the part of the defendants shows, that on the 
18th of June, 1840, the Committee of the Council on Streets 
and Landings, reported to that body, they had inspected the 
levee-in front of the city, and find it in a precarious and weak 
condition on its whole line, but very much so in front of the 
faubourg Lafayette. That it has been broken down by being 
travelled on by drays, carts and other vehicles, and in many 
places the water flows over it. After a thorough examination, 
the Committee say, the safety of the cities of Lafayette and 
New Orleans requires a new and more substantial levee should 
be:constructed as soon as practicable. Upon the presentment 
of this report, the President of the Council was authorized to 
summon the legal number of freeholders, to examine and in- 
spect the old levee, and report, whether a new one was neces- 
sary. Twelve freeholders were. summoned, among whom were 


eral 


The evidence shows, that the plaintiffs have acts of sales, 08 FE a 
and are possessors of the lots and buildings mentioned in their = a 
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Easrzan Dis, Hanson and McGarey, two of the plaintiffs. This jury met, 


May, 18At. 


and on the 2d of July, 1840, unanimously reported, that a new 


ie ea levee was necessary, and required along the whole front of the 
errrcouncitor city. They say it can be immediately commenced in front' of 


LAFAYETTE. 


the Nuns’ Faubourg, but advise a postponement as to fixing the 
line in front of the Faubourgs Lafayette and Livaudais until 
August, when the water shall be lower, and it can be better de- 


signated. On the presentation of this report, the City Surveyor - 


was directed to make a plan and specifications of the levee in 
front of the Nuns’ Faubourg, and means were adopted to com- 
mence it forthwith. On the 6th of August, 1840, the jury again 
met for the purpose of designating the line of the levee in front 
of the Faubourgs Lafayette and Livaudais. After inspection, 
they were still unanimous as to the necessity of the new levee, 
and ten of the jurors concurred in the line, its base to be sixty 
feet in width “from the break of the bank of the river,” 
wherever that distance can be obtained without encroaching on 
the street. The levee to be run in a straight line on each 
square, commencing at St. Andrew street, where it was to 
connect with the levee in front of the Nuns’ Faubourg, and ex- 
tend to the upper limit of the city. To this report, Messrs. 
Hanson and McGarey dissented, on the ground, that sixty feet 
base was more than necessary. They thought, forty feet were 
sufficient, to be measured from low water mark, extending to 
the top of the bank, and they say, a levee so placed will be suf- 
ficiently durable and substantial. We cannot forbear remark- 
ing here, that Messrs. Hanson and McGarey, when the levee 
was to be made in front of the Nuns’ Faubourg, did not think 
sixty feet base too much, but in front of the Faubourg Lafayette, 
where, according to the evidence, the levee was worse than any 
where else, forty feet were sufficient, and they were to be taken 
from low water mark, on a bank gradually wearing away by 
the abrasion of the river. What influence their interests had 
upon their judgments, it is not necessary now to decide. The 


Council directed the levee to be made in conformity with the: 
recommendation of the majority of the jury, and shortly after’ 
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commenced the work ; the President and Surveyor being vested tasrznw be 
with the necessary authority to remove obstructions and in- — 
cumbrances. To arrest the Council in the execution of this — 
ordinance, is the purpose of this injunction. CITY CoUNCILOF 
From the plans of the Faubourgs Lafayette and Livaudais, — 
it appears, that in both of them the public road or Levee street 
is laid off some distance from the edge of the bank of the river 
or the existing levee, and on each side of it a range of lots is 
laid out; those on the side next to the river running across the 
levee to low water wark, measuring in some instances more. 
than two hundred feet. On many of those lots, the buildings 
instead of being erected on the street, are on the end next to 
the bank of the river, close to the water’s edge, having a levee 
or embankment of an irregular height and base to protect them. 
Not one of the plaintiffs have left more than thirty-five feet 
between their houses and high water, and some of them only 
fifteen feet and a few inches, others eighteen, twenty and 
twenty-five feet. Each one seems to have built very much at 
his own will, both before and since the incorporation of the 
city. The old levee has been cut down and destroyed, that 
buildings might be erected on its site, and every house now 
sought to be demolished, is in the whole or in part on the 
former levee, or entirely outside of it. The witnesses all testify 
to the inadequacy of the present protection from inundation. 
It is said, that the water has run over the embankment in 
various places, that steamboats in passing, throw it over, and 
that. the banks are falling in at different places. Buisson, the 
surveyor, says, that the projected levee is on or very nearly on 
the site of the old one, and in some places nearer the river. 
That in a few places, the inside of the levee will be something 
more than sixty feet, in consequence of the irregular caving in 


of the bank. 


About thirteen persons, owning about twenty lots, oppose 
the execution of this work, which all the other property 
owners appear to favor, and the question is, shall their ‘will 
and interests prevail over that of the mass of the property 
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| Basten’ Dis, owners in that quarter and the safety of the whole com- 
May, 184. =e 
ia. Munity ? 


nspget zr at. In the course of the trial, the plaintiffs took a bill of ex- 
1S. e. . . . . 
errr councitor ception, to the opinion of the court overruling a question 


MAFAYETTE- propounded to the witness Bach, asking his opinion “ con- 
cerning the existence, extent and sufficiency of the old levee 
in comparison with the projected one.”” The defendants ob- 
jected on the ground, that the ‘discretion of the President 
and City Council of the city of Lafayette could not be in- 
quired into by the courts.”” The court sustained the objection 
on two grounds. First, that the question involved an inquiry 
into the propriety, expediency and necessity of the projected 
change in the levee, which the Judge considered to be a matter 
within the discretion of the defendants, and that discretion 
could not be revised by him. Secondly, that the only matter 


Ti for the court to consider, was the expropriation of the property, . 
n 

of a jury of and whether the defendants had kept within the limits of their 

twelve “inhabi- : . ers : 

tants” or land- Charter in making the expropriation. We think, the Judge 


holders, onacr was right in rejecting the evidence, but not for either of the 


February, 1s reasons he gives for his opinion. The action of the plaintiffs, 


police of the it appears to us, is an injunction to prevent a trespass and 
shores of riv- ,. ; 
ers,” directing disturbance of an alleged possession, by the officers of the Cor- 


eran poration, under an ordinance regularly enacted, the expediency 


—— of @ of which is not denied ; its illegal and oppressive character as 
aubourg of vac 
certain dimen- to the plaintiffs is only alleged; and as it appears, the Corpora- 


sions, and fixing . 5 ¥ k 
its location, is tion proceeded to summon a jury, to decide on the expediency 


gy ll and necessity of making the levee, under the act of 15th of 


= «ns tag fed February, 1808; 1 Moreau’s Dig., p. 651; and that jury hav- 
the 7. council ing decided in favor of it, we think their decision conclusive, as 
have power ; ; ? ‘ 

to cause theexe- to the necessity, unless the nullity or illegality of their proceed- 


— eae ings are put in issue, which has not been done. 

The plaintiffs’ second bill of exception, we think, cannot 
be sustained, for the reasons stated in relation to the first ; 
the object of the testimony offered being in effect the same. 

The third bill of exception is more untenable, than either of 


the others, as we cannot possibly see, what the amount of 
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monies received by the Harbor Master, or what has been a 
expended by the defendants on the public road and levee, has a 
to do with this controversy. It is irrelevant to the issues mane or 
joined. : CITY CoUNCIL OF 
As to the fourth bill of exception, we think, the Judge did mas: 
not err in admitting Buisson’s testimony, and the plan he pre- ama pb 


sented. The object was, to show where the old levee was, and /0cationof a le- 


vee, parol evi- 

thereby show, that the plaintiffs were themselves trespassing dence will bere- 

0 show 

on a place, the public had the use of, and of which the defend- where the a 

ants were the administrators, and had the control. If on no the new one i is 

other account, the evidence was admissible on the question of Pry amet 
damages. . — 


was tre spassing 


The use of the banks of navigable rivers is by law public, ona publ place 
and on the Mississippi the levees are the banks; La. Code, the 2 publie use, 


arts. 446,448. This is a servitude, established for the public , The useof the 


ais Re banks of naviga- 

or common utility, and all that relates to it, is regulated by par- ble pivers, is 
ticular laws; and every proprietor, adjacent to the shores of 2 public sti or 
common utility ; 


navigable river, is bound to leave sufficient space for the mak- and every, 

. oe . rietor 

ing or repairing levees, roads and other public or common Purl shores ofa 
works. Idem, arts. 660 and 661. The principles here laid navigable river 


down, have been long well established, even if positive legis- sficient.spce 
lation had not sanctioned them. pete cay aa 
The subject of roads and levees has repeatedly occupied the perro inge a 
attention of the Legislature, and in relation to both, many posi- 
tive regulations have been made of a general and local charac- 
ter. No subject is more important. 
The act of February 15, 1808, Moreau’s Dig., vol. 1st, p. 
651, which forbids any one making new levees, without the 
authorisation of a jury of freeholders, and imposes penalties for ° 
constructing works which shall hinder or obstruct the free use 
of the shores of the Mississippi, seems not to have excited much 
of the attention of the District Judge or the Counsel. The act 
of the 18th of March, 1816, 2 Martin’s Dig., 594, (which by 
some strange omission is not in Moreau’s Digest at all,) and 
that of the 7th of February, 1829, session acts, p. 76, appears 
also to have escaped attention. These two laws, portions of 
39 VOL. XVIII. 
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Eastznx Dus. the first of which are re-enacted in the latter, are full and spe- 
Pens. ail cific in relation to levees. The base and height are ordained. 
maxsow et Al The 3d section of both laws directs, how far the levee shall be 
exrxcouncitor from the water’s edge. In some situations it must be an arpent 
or ee least, and in all cases at least sixty feet, measuring “ from 
the summit of the bank.’’ Section 5-says, that the earth used 
in the construction or repair of a levee, shall be taken at least 
twenty feet from the base, on the side of the river. Every pro- 
prietor of land fronting on the river, is bound, at certain seasons 
to keep a certain number of slaves to work upon the levee and 
keep it in repair. By the act of the 30th of January, 1834, 
sec. 4, the police jury of the Parish of Jefferson, independent 
of the general legislation on the subject, had special powers 
delegated to them in relation to the proportion, direction, mak- 
ing and repairing of levees, dykes, &c., and among them ex- 
pressly the power of pulling down and removing all buildings 
and other incumbrances, that may obstruct the levee or space 
between the levee and river. 
The charter of the city of Lafayette confers on them the en- 
tire control of the streets, levees, wharves, &c., subject to the 
an aye ph restriction, that they shall not pass any ordinance, which shall 
fayette, gives the interfere with the rights of the public to the levee, bank of the 


city council the , 


entire control of tiver or batture. Acts of 1833, p. 146, sec. 10. The 12th sec- 


the stree . - 
ioe, + whe tion of the same act confers on the Corporation all the powers, 


os sna granted to the Mayor and City Council of New Orleans, by the 


the same powers «* act concerning levees,’ passed March 16th, 1830: Acts of 
granted to the ‘ 
city of New Or- 1830, p. 114. The powers granted by this act are very great, 


Jeans over the a aie ° 
objects; and itis and authorise the demolition and removal of obstructions, at the 


a eae - expense of those who have erected them. By the act of 


~ Page’ I, March 12, 1836, session acts, p. 131, sec. 1, the City Council 


Jefferson, within are specially subrogated to all the powers of the police jury of 

the limits of the : rate ee : 

city. the Parish of Jefferson, within the limits of the city, and the 
9th section of the same act again confers on them the power, 
to prevent the obstruction of the streets and levees. If further 


power was necessary, it is given by the article 857 of the La. 





Code, which authorises the destruction of any works built on — 
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the banks of rivers, at the expense of those who claim them, Eastern Dis. 
and the owner of those works cannot prevent their being at ee 
destroyed under any pretext of prescription or possession, even ei at. 
if immemorial. crny uae? 
This court has heretofore had occasion to act upon this 
question in the case of the Trustees of Natchitoches vs. Coe, No manorin- 
3 Martin, N.S., 140; and directed the removal of :a house ae 
that had been built on the bank of Red river, which interrupted banks of a navi- 
the use of its banks, which are common to all men. adn ra 
es .. them exclusive- 
If there be one provision of law clearer than any other, it is, ly to his own 
that no man has aright to take exclusive possession of the banks bee Bo pe 
of a navigable river, and appropriate them to his own use, and Struct ‘buildings 
particularly of the banks of the Mississippi. He has no right _ — 
to extend levees at his will and pleasure, or erect buildings and free use of its 
works, that will obstruct the free use of the banks to all men, pro ge 
although the right of property is in him, as proprietor of the me ~ reaps 
adjacent lands. vere ene 
The acts of 1816 and 1829, before referred to, having fixed 
sixty feet as the minimum distance, at which a levee shall be 
placed from the summit of the bank, we cannot see in the pro- 
ceedings of the City Council any of that arbitrary and oppres- 
sive spirit, so freely imputed to them. Although we do not 
hold them as a petty sovereignty, free from control, and mak- 
ing their discretion the law, yet we think, they are charged 
with important public interests, and they who complain of them, 
ought to present themselves as citizens, willing to comply with 
the laws, and showing a proper regard for the rights of their 
fellow-citizens. 
The plaintiffs strongly insist upon a compensation in damages 
in the event of their buildings being destroyed and the ground 
taken to make a levee, and say, they have been led into error 
by the ordinance of the City Council of the 18th June, 1833, 
reserving only forty feet for a landing and tow-path, and the 
proceedings of the police jury of the Parish of Jefferson. We 
think the character of that ordinance is not properly under- 


stood. The Council say nothing about the construction of a 
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Eastern Dis. evee, and although all was not reserved, to which they were 
eo entitled, it does not follow, that their rights were abandoned. 
HANSON ET at. But even if they had fixed forty feet as the space to be left, the 
eeretmppertor plaintiffs have not respected the ordinance ; the evidence show- 
—— ing, that not one of them has left that space ; several of them 
are within twenty feet of the summit of the bank. The plain- 
tiffs appear to have built their houses on the levee or outside of 
it; by doing so, they became themselves violators of law and 
of public rights, and must take the consequences of their own 
acts. The laws prohibiting the erection of buildings and works 
on the banks of navigable rivers, have been long enacted, and 
were in force before the plaintiffs made their establishments 
and purchases. We therefore think, they are not entitled to 
damages; and if they were, it would not be just the Corpora- 
tion of Lafayette should pay the full amount of them, as the 
space sought to be opened, and the levee to be constructed, is 
for the public benefit, and not exclusively for that of the in- 
habitants of that city. 

The District Judge has, in our opinion, mistaken the 
character of this action; it is not possessory, exclusively. 
Whilst we concur in many of the principles he has stated, 
and the reasons given, we cannot concur in the conclusion 
drawn from them. The judge thinks, because he could not 
allow the defendants all they claim, that therefore he could 
not allow them any thing. We do not consider ourselves so 
closely restricted. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and this court proceeding to give such judgment, 
as in its opinion ought to have been given by the court be- 
low; do further order and decree, that the injunction issued 
herein, be dissolved, and the plaintiffs’ action dismissed ; 
they paying the costs of this appeal, and those in the District 

Court. 
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HANSON ET AL. vs. CITY COUNCIL OF LAFAYETTE. 


ON AN APPLICATION FOR A RE-HEARING. 


A re-hearing allowed on the question of damages, respecting the right of the 
plaintiffs, as front proprietors, to be paid for the property taken or destroyed in 
making the new levee. 


Roselius § L. Pierce, on the part of the plaintiffs, solicited 
a re-hearing in this case. They insisted on it because the 
court had decided the whole case, when it was only tried in part 
in the court below; and the question decided by that court 
could alone be appealed from. The question of damages was 
by consent of parties reserved until the right of the defendants 
to make the levee should be first decided. It is true the court 
rejects the claim for damages, but in doing so, it assumed ori- 
ginal jurisdiction, and acted on a matter not before it. We 
certainly have a right to be heard upon this subject before we 
are condemned ; for even admitting that the plaintiffs have no 
right to the exclusive use and ownership of their property, yet 
it is not so very clear that the houses which they have built on 
the faith of the proceedings of the Police Jury, can be demo- 
lished over their heads without indemnity ; nor is it so very 
plain that the municipal corporation having by its ordinance of 


the 5th June, 1833, induced the plaintiffs to believe that only 


forty feet fronting the river and parallel with it, was required 
for the use of the public, is not responsible for the damages 
thus occasioned. At all events we take it that these are ques- 
tions of sufficient importance to the parties to afford them an 
opportunity of being heard in support of what they may con- 
ceive to be their rights. The agreement and reservation is 
found at page 18 of the record. 

2. In deciding the merits of this case, we humbly conceive 
the court has fallen into an error of fact. Had the plaintiffs’ 
counsel entertained the most distant idea that their clients were 
trespassers on the public domain, they never would have insti- 
tuted this suit. That formerly the levee was further from the 
river, than that which now exists, is not denied, but that the 


Easteun Drs. 
May, 1841. 


HANSON ET .ALs 
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CITY COUNCIL OF 
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Eastern Drs. present levee in front of the plaintiffs’ property had existed 

May, WA and been kept in repair for the last fifteen years, under police 

mAs. ” Fegulations and the ordinances of the City Council is establish. 

ii? laa ed by the evidence. One witness says that in 1836 the re- 
pairing of the levee in front of plaintiffs’ property was adjudi- 
cated to him, under an ordinance of the City Council of La- 
fayette. The plan of the city of Lafayette was made in 1824, 
and the plaintiffs’ property is represented thereon with the 
levee in front of it. Another witness declares that the streets 
ran through the former levee in 1827. The plan of Livaudais 
was made in 1832; submitted to the Police Jury and approved 
by that body, who also approved of the levee in front of the 
plaintiffs’ buildings. This is confirmed by the testimony of 
the city surveyor. With what truth it can be asserted, with 
these incontrovertible facts before us, ‘* that the plaintiffs ap- 
pear to have built their houses on the levee or outside of it; by 
doing so they became violators of the law and of public rights, 
and must take the consequences of their own deeds,” we con- 
fess ourselves unable to conceive. It is true, if the gossipping 
of some of the witnesses is alone considered, there may be some 
foundation for the assertion. But when we look to the acts of 
the defendants themselves, we are led to a different conclusion. 
The present levee was established by the original founders of 
the city of Lafayette and Faubourg Livaudais, and was ap- 
proved of by the Police Jury. The Municipal Council has 
constantly recognized its existence by keeping it up and re- 
pairing it since the incorporation of the city. In the spring of 
1840, owing to the extraordinary and unprecedented rise of the 
river, the Council determined to make a new levee ; consider- 
ing that the old one was insufficient. This in itself is an admis- 
sion on their part that an old levee existed. 

The counsel then go into a critical examination of the loca- 
tion of the new levee, the position and situation of the plaintiffs’ 
property, and the legality of the ordinances and proceedings of 
the City Council. They conclude with the expression of their 
belief that the court acted under the erroneous impression that the 

















‘ 


OF THE STATE OF LOUISIANA. 311 


plaintiffs’ property was burthened with a servitude in favor of Eatserx Dis. 
the public and could be taken and used for the purposes intend- Pe se scr 
ed by the city authorities of Lafayette. The question is a "4*8°% BF at 
grave and important one; it is whether the private property of cry couias oF 
the plaintiffs shall be taken for public purposes, without in- 
demnity? They respectfully submit the question for a re-hear- 


ing to the court. 


Garland, J. delivered the opinion of the court. 


The court refuse to grant a re-hearing upon all the points set 
forth in the petition of the plaintiffs except one. 

When the case was before us, it was elaborately argued as 
to the power to demolish the buildings on the levee and bank 


| of the river, and as to the question whether it could be done 
' without paying damages. Various articles of the Code ~~ 
: were referred to, and along argument followed to prove the : 4 
plaintiffs were entitled to damages in consequence of the ordi- -_ 
nance of June 5th, 1833, entitled ‘‘ an ordinance relative to the ‘ 
public levee.”” It was never once intimated that the whole “4 


case was not before the court, and had we been of opinion that 
the plaintiffs were entitled to damages and remanded the cause 
to have them ascertained, it is probable we should not have 
heard of this ground fora re-hearing. After an opinion has 








been drawn from the court by arguing points not before it, we 4 
are then told by the party presenting those points, the case 
‘‘ was only tried in part inthe court below, and the question de- 
cided by that court was and could alone be appealed from. 
The question of damages was by consent of parties reserved 
until the right of the defendants to make the levee should be 
first decided.”” The court is then charged with assuming origi- | 
nal jurisdiction and acting upon a matter not before it, and we Fi 
are referred to an agreement contained in about a line and a 
half, copied into the record at the end of the evidence of a wit- 
ness who had been under examination, and appearing more as 
a part of his statement than an agreement of parties or coun~ 
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Easrenn Dis. Se], which says, “Jt is agreed that every thing but the ques- 
May, 184l. tion of possession be reserved.” The index does not show any 
— such agreement existed, and the counsel on neither side noticed 
montérpauity it. It was, in the examination of a voluminous record, over- 
_ looked, and the plaintiffs now claim the benefit of it. We 
shall not withhold from them any point on which they are enti- 
tled to be heard, but the circumstances of this case will induce 
,us in future, to look more closely to the course of practice pur- 

sued by the counsel for the plaintiffs. 


A re-hearing is therefore allowed upon the question of da- 
mages; and our entertaining the action is confined to that point 
alone. This delay or application is not to prevent the execu- 
tion of the ordinance of the City Council of the city of La- 
fayette relative to the construction of the levee, which was en- 
joined. 











LEREY ws MUNICIPALITY No. 3. +2 


_ APPEAL FROM THE PARISH COURT POR THE PARISH AND CITY OP 


NEW ORLEANS. 


' A contract entered into by the city of New Orleans before its division into Mu- 
nicipalities, must be enforced against the whole city or the commissioners of 
the sinking fund representing it; and not against any one of the municipalities 
separately, although the works performed may have inured to its particular 
benefit. 
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This is a suit to recover from the Third Municipality the 
amount of an account (#498) for putting up small planks at the 
corner of each street in said municipality, with the name of the 
street thereon in large letters, at the rate of one dollar foreach  - 







plank. 
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| : The Municipality refused to pay the account, although its Kasream Drs. 
officer certified that the work had been done. ee 
The evidence showed that one Baral entered into a written  “Q™? 


contract in 1835, before the division of the city into municipa- “Y* 0m 

lities with the Mayor of the city, to place these sign or letter 

boards at the corner of the streets for the whole city. He per- i 

formed part of the work and transferred the balance of his 7q 
. contract to the plaintiff, who has performed and finished it in 

good faith. 

The sole question is who shall pay this account? The 

Third Municipality within whose limits it was performed and 

has reaped the benefits ; or the whole city who undertook the 

work and with whom the contract was made? 


al There was judgment for the plaintiff and the defendants ap- — 
pealed. 


Bodin, for the plaintiff. 
Preauz, for defendants. 


Simon, J. delivered the opinion of the court. 


Before the division of the city of New Orleans, and in pur- j 
suance of an ordinance of the former corporation, a notarial 
! _ contract was passed between the Mayor of the city and Baral 
& Co., for the purpose of executing certain works described in 
the said contract; among which was the making and posting 
up of the names of the streets throughout the city, at the rate 
of one dollar for each plank. Baral had partly executed his 
: contract, when in August, 1837, he transferred the balance of 
4 the same to the plaintiff, who having been thereby subrogated 
; to all the obligations and rights stipulated by Baral, assumed 
} said contract, and completed the works therein provided for, by 
painting and posting up the names of all the streets of the third 
municipality. Plaintiff now sues for the recovery of the amount 
of his account. 


ent Emad ; 
A. 





Defendants aver that they never made any contract with the 
40 VOL. XVIL. 
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Easrenw Drs, plaintiff or with Baral & Co.; that by the law of the division 
tee. of the city, the commissioners of the sinking fund are obliged 
“tis the debts of the ancient corporation; that the debt sued 
munterpatity for is a debt of the said ancient corporation, and must be paid 
— by the general sinking fund, and that the plaintiff has no 
right of action against the third municipality. There was 
judgment in the lower court in favor of the plaintiff and the de- 

fendants appealed. 

The evidence shows that the work was performed by plain- 
tiff according to the original contract; his account is correct 
and has been satisfactorily proven; and the only question 
now submitted to our consideration is whether this is a debt 
of the former corporation, to be paid out of the sinking fund? 

It is perfectly clear that according to the 15th section of an 
act of the legislature, entitled ‘“‘an act to amend the act en- 
titled ‘an act to incorporate the city of New Orleans,’ approved 
February 17th, 1805, and other acts amending the same,” ap- 
proved on the 8th of March, 1836, the payment of the general 
debts due by the ancient corporation, has been provided for by 
the establishing of a general sinking fund, to be administered 
as pointed out in the said act; but as to what is to constitute a 
debt of the former corporation, the law is entirely silent. In 
this case, the work for which the plaintiff seeks to be remune- 

A contract en- rated, had been ordered by the ancient corporation, and accor- 
ay ~ Jac Pra dingly a contract had been passed between the Mayor and the 


se of her Or- 

eans ore its : : oan one 

division into undertaker. At the time the city was divided into three munici- 
municipalities, palities, a part of the contract had been executed, and there re- 
must be enfore-* ; 

ed against the mained only to be performed that part of the said contract rela- 


le ci the. : i 
pms dc tive to the posting up of the names of the streets of the third mu- 


le glitaseoe nicipality. We may fairly presume that Baral & Co., had 
ec 3 nt Da been fully compensated for the work they had done under their 
the munici- contract, when they transferred the balance thereof to the 


oe "ihe plaintiff; and there is no evidence before us that said work 
the | weeks o already performed was paid for by any of the municipalities 


have inured to for the respective benefit of which the same had been done. 


its _ particular . 
benefit. Under said contract, the undertaker could only look to the an- 
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cient corporation for his payment, and when the plaintiff un- Easream. Dis: 


dertook to. complete it, and consented to be subrogated to 
the obligations and rights arising from the contract, he was 


aware that the third municipality was not a party thereto, had mumtcmautry 


never assumed the payment of the sums therein specified, and 
that as it was nothing but the continuation of an undertaking 
which originally concerned the whole city in general, it mat- 
tered not what part of the same he had to perform. 

But it is insisted that the defendants have alone profited by 
the work performed by the plaintiff; that the same was executed 
since the division, and that the third municipality having or- 
dered its own officers to examine and approve of the work, 
thereby took the contract for itself, &c. This last circumstance 
does not appear to us sufficient to operate any change in the 
parties to the original contract, nor in the obligations resulting 
therefrom ; the plaintiff took the contract as he found it; and 
if he afterwards thought proper to submit his work to the offi- 
cers of the municipality within the limits of which it had been 
performed, this cannot give him any right to apply for his 
payment to a corporation that had originally no control over 
his obligations ; moreover, there is no evidence that the in- 
spector of public works of the third municipality ever acted 
by virtue of any order or ordinance of the corporation. 

It is true that the defendants have been benefited from the 
performance of the contract by the plaintiff, and that the work 
was done since the division ; but, as we have already said, the 
contract was originally made for the benefit of the whole city ; 
its object was of a general character; and it would, in our opi- 
nion, be unjust to make the defendants exclusively liable to 
support the whole of the expenses incurred, under said con- 
tract, within the limits of their newly established corporation, 
whilst the other parts of the city, have had the benefit of the 
same kind of work under the same contract, the payment of 
which must have been discharged out of the general funds of 
the ancient corporation. We see no reason why the defen- 
dants should not have the same advantage, and why the 
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Eisrsur Drs. amount sued for should not be considered as one of those debts 
Mey, VN of the former corporation which are to be satisfied out of the 
1 6general sinking fund as provided for by the 15th section of the 


v8. said act of assembly. 
MAYOR ET AL. 


The plaintiff mistook his remedy. 


It is therefore ordered, adjudged and decreed, that the judg- 
ment of the parish court be annulled, avoided and reversed ; 
and that our judgment be for the defendants against the plain- 
tiff with costs in both courts. 


MOREHOUSE’S HEIRS vs. MAYOR ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


| 
| 
| 
| 


2 7” Gf Where it is clear, a cause is not in a proper condition to decide on the important 
¥ er 1y/0 and delicate question involved, and the justice of the case requires it, it will 
In 69 be remanded for a new trial, rather than a judgment of non-suit entered. 
,, r* 202.205 


tee Sek e oy of Lucretia C. Morehouse, wife of Joseph Pilcher, of Nashville, 

7 Tennessee ; and of R. H. Sterling, of Mississippi, in behalf of 
pAML FO his minor children, in right of their deceased mother, Eliza Cor- 
12 Lb. ¢/3 nelia Morehouse, who claim to be the only legitimate heirs of 
oy LVL Y ve Col. Abraham Morehouse, deceased, who died in the Parish of 
Ouachita, in the year 1813. 


This is an action by Ann M. Morehouse, wife of J. M. Patton; 
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The plaintiffs allege, that their ancestor was owner by pur- 
chase of four-tenths of a concession or grant of land, 12 leagues 
square, in the Parish of Ouachita, made to the Baron de 
Bastrop by Carondelet, then governor of Louisiana, in June, 
1796. That in 1807, Edward Livingston having become the’ 
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owner by purchase of a judgment, &c., of the other six-tenths Easreun Drs,’ 
of said grant of land, a partition was made between him and ne 


their ancestor. The plaintiffs further show, that the late 
Stephen Girard, of Philadelphia, accepted transfers from 
persons pretending to be heirs of the said A. Morehouse, de- 
ceased, to the amount of 208,000 acres of said grant; that the 
said Girard, by his last will and Testament, opened in 1830, 
made a bequest of one undivided third part of said 208,000 
acres to the City or Corporation of New Orleans, and to the 
Corporation of the city of Philadelphia of the remaining two- 
thirds of said portion of land. .That these two Corpora- 
tions set up title to said land by virtue of said bequest ; and that 
their claims are greatly injurious to the rights and claims of the 
petitioners, who are the sole and legal owners thereof. They 
pray, that a curator ad hoc be appointed to represent the city 
of Philadelphia, and that they have judgment against both 
Corporations, decreeing them to be the only legal and legiti- 
mate heirs of Col. Abraham Morehouse, deceased, and entitled 
to all the title, right and interest, he ever had in and to said 
land, as described herein. 

The two Corporations severed in their answers, but averred, 
that they hold said land by good and sufficient titles; and also 
by prescription. They expressly deny, that the plaintiffs have 
any title, or are in any manner entitled to said land; or that 
they are the legal heirs of said Abraham Morehouse, deceased, 
as they allege themselves to be; and generally, the defendants 
deny all the allegations of the plaintiffs. 

Upon these pleadings and issues the parties went to trial. 

The contest turned principally on the heirship of the plain- 
tiffs. The evidence showed, that Col. Abraham Morehouse 
was married in New York in 1790, to Abigail Young, with 
whom he lived and cohabited four or five years, and had two 
sons, Andrew and George Morehouse. In September, 1799, 
having abandoned his family in New York, for Louisiana, 
Col. Morehouse entered into a marriage contract with Eleanor 
Hook, befere the Commandant of the District of Ouachita, (his 
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Eaérers Dis, first wife still living,) in which he obliged himself to cause the 


May, 1841. 


MOREHOUSE’S 
HEIRS 
v8. 
MAYOR ET AL, 


marriage to be solemnized anew in a church on the first occa- © 


sion that offered and as soon as possible, and whenever one of 
the parties should require it. From this marriage connexion 
the plaintiffs sprung ; the parties living together and cohabiting 
as man and wife, until the death of Col. Morehouse, in 1813. - 

The evidence further disclosed, that about two years after the 
execution of the marriage contract before the Commandant, a 
priest came along and offered to celebrate the marriage accord- 
ing to the forms of the church, and Col. Morehouse refused ; 
declaring, he had a wife living in New York. On this dis- 
closure, they were both ordered out of the country, until the 


change of government. The defendants claim under convey- 


ances from the heirs, born of the first marriage. There was a 
judgment of non-suit, and the plaintiffs appealed. 


Preston, for the plaintiffs and appellants. 
Strawbridge and Canon, for the defendants. 
Simon, J. delivered the opinion of the court. 


This is a petitory action, in which the plaintiffs represent 
themselves to be the only lawful heirs of Abraham Morehouse, 
deceased, under whom they claim. The defendants set up good 


_ and sufficient titles to the property in dispute, which, they say, 


they have also acquired by prescription; and denying all the 
allegations. contained in the plaintiffs’ petition, they put the 
plaintiffs to the strict proof thereof. 

It is material and necessary to remark, that one of the special 
allegations set forth in the petition, is, that the petitioners being 
the only heirs and representatives of Abraham Morehouse, de- 
ceased, no other persons pretending to be such, were in reality 
his heirs, and that the petitioners have never sold or otherwise 
disposed of their rights. This allegation necessarily puts at 
issue the right of the plaintiffs, to inherit from the deceased to 
the exclusion of all others, and to set up a claim to any part of 


his estate; and as the defendants have-shown, in establishing’ 
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their title to the land sued for, that it is derived from persons Kasrenw me Bas. 


styling themselves to be the widow and heirs of Abraham More- = S 
house, deceased, there results therefrom the important enquiry, “xoumouns 
whether the plaintiffs are the legitimate and lawful heirs of the we 
deceased? Indeed, this is the principal and only question ee 
which this case presents. 

The inferior court was of opinion that, although Abraham 
Morehouse was lawfully married to Eleanor Hook, the mother 
of the plaintiffs, who was in good faith at-the time of the cele- 
bration of the marriage, yet the circumstance of her having 
been informed and apprized at a subsequent period of her hus- 
band’s having another wife living, was sufficient to put her in 
bad faith ; and that therefore, as the plaintiffs were born after 
knowledge of the fact had been brought home to their mother, 
and did not claim in representation of their sister Sophia, who 
was begotten previous to the disclosure of the first marriage, a 
judgment of non-suit should be pronounced against them. 

The defendants, dissatisfied with this judgment, took the 
present appeal, and now claim, that a definitive judgment be 
rendered in their favor; on the other hand, the plaintiffs pray 
in their answer, that the judgment of this court be rendered 
according to the prayer of their original petition. 

The evidence shows, that Abraham Morehouse was mar- 
fied in New York to Abigail Young in 1790, and that two 
sons were the issue of this marriage. That on the 19th of 
September, 1799, his first wife being still living, Abraham More- 
house entered into a marriage contract, (in which he states 
himself to be a widower,) with Eleanor Hook, at Washita, 
in Louisiana, before the Commandant of the District, and 
that under the said marriage contract, the plaintiffs’ mother 
considered herself his lawful wife, and lived and cohabited 
with him as such. This evidence is accompanied and sup- 
ported by the testimony of several witnesses, examined for 
the purpose of proving, on the part of the plaintiffs, the 
circumstances relative to the celebration of the second marriage, 
to the good faith of the wife, and to the disclosure of the exist- 

















$20 CASES IN THE SUPREME COURT 
Mikrsty “tn, ence of the first marriage. On the part of the defendants’, one 
> witness was examined, whose testimony has a tendency to 
— establish the precise time, at which the plaintiffs’ mother became 
vs. aware of the existence of her husband’s first wife. But a care- 
MAYOR ET AL. ° . ° . 
ful and attentive examination of the record, such as it now 
stands before us, has convinced us, that it does not exhibit on . 
either side, all the material facts, which it is in the power of 
the parties to adduce by legal evidence ; that this case is not in 
_. ,. @ proper condition to enable us, at present, to decide on the 
Where it is, : : a i 
clear, a cause is important and delicate question of the legitimacy of the plain- 


ot 4 ; : . - fe 
peck ag Pe. tiffs ; and that justice requires, that it should be remanded for 


cide on the im- 





portant and de- 2 new trial. 

scate question ‘We have come the more readily to this conclusion, that a 
* involved,and the | . Bia 4 
justice of the judgment of non-suit would not preclude the plaintiffs from in- 


case uires it , - . . . ° 
it will’ be re: stituting a new action, in which the same question would 


atk che again be presented; that a new trial will cause no incon- 
ae ao pee venience to any of the parties; and that, if from a strict 
- sense of justice, we are prompted to give them a second 
opportunity of preparing their case and of investigating more 
fully the matter in controversy between them, the peculiar 
nature of the uncommon question, which we are called upon 
to decide in the last resort, seems imperiously to require it. 
We shall, therefore, abstain from making any remark or 
comment upon the evidence which, every way, appears to 
us insufficient and unsatisfactory for the final determination 
of this cause. 
It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed; and that this case be remanded for a new trial, 


the appellants paying the costs of this appeal. 
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POWELL vs. AIKEN & GWINN ET AL. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where garnishees are in possession of a slave, transferred to them in Mississippi, 
by the surviving partner, in payment of a debt due by the firm, they will hold 
it against an attaching creditor of a new firm, of which this partner isa 
member. 

Evidence which is introduced and received without opposition or objection, al- 
though contrary to, or beyond the allegations contained in the pleadings, the 
adverse party is bound by its effect. 


Where cotton is shipped to consignees, ‘who are entitled to a right of privilege, 
so that the consignor or owner could not take it out of their hands, Ais creditor 
cannot attach it in ther hands. 


So where the defendants gave an order on their attorneys, to pay over the pro- 
ceeds of certain eotton, which they had attached, to the intervenors, to be cre- 
dited in their (defendants’) account, it is good against subsequent attaching ere- 
ditors of defendants. 


Garland, J., dissenting.*—It is not shown, that the intervenors made any spe- 
cific advance on the thirteen bales of cotton, and are therefore not entitled to 
a privilege, under the article 3214 of the Code; consequently the plaintiff’s at- 
tachment ought to hold the property. 


This suit commenced by the attachment of a quantity of 
cotton, or its proceeds, and of a slave, in the hands of Lam- 
beth and Thompson, which is alleged to be the property of the 
defendants, Aiken and Gwinn. There was a petition and sup- 
plemental petitions filed by the plaintiff at different times, as 
the facts were disclosed relative to the several items of property 
sought to be made liable to his attachment against property of 
the defendants; and also a petition and candiilioont petitions 
put in by the intervenors, (Lambeth and Thomipson,) and their 
answers to the plaintiff's demands. The pleadings are fully 
set out in the opinion of the majority of the court by Judge 
Simon. 

The evidence showed that the slave Edmund, attached, had 
been transferred to Lambeth and Thompson in Mississippi, by 





* Judge Bullard was aot present, when this case was argued and decided. 
He was, however, present at the consultation on an apes for a re-hearing; 
and concurred with the dissenting judge. 
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an J. R. Aiken, surviving partner of the firm of Martin & Aiken 
: for a debt due by said firm, who was brought down to New 
{ mw Orleans and attached. 
. he AIKEN “yg There were 58 bales of cotton, or its proceeds, attached as 
| defendant’s property in the hands of Lambeth and Thompson, 
which defendants had attached in a suit against their debtor G. 
W. Reynolds ,and gave an order on their attorneys, to pay over 
the amount of such judgment as they might obtain, to Lam- 
beth and Thompson, who in the meantime were in possession 
of Reynold’s cotton. 
The 13 bales were claimed by Lambeth and Thompson for 
a balance due for various advances of money, acceptances, 
&c. under an arrangement or agreement between them and 
the defendants, who were merchants of Vicksburg. 
There was judgment against the plaintiff, and in favor of 
the intervenors, Lambeth and Thompson. The plaintiff ap- 
pealed. 


Elmore & King, for the plaintiff and appellant, insisted 
that the plaintiff’s attachment should have been sustained 
throughout; that the evidence showed the slave was the pro- 
perty of J. R. Aiken, and not of the old firm of Martin and 
Aiken ; consequently he was liable to the attachment. 

2. There was no specific advances made according to the 
3214th article of the Code, to give a privilege on the 13 bales 
of cotton. It was.evidently received and imtended to be ap- 
propriated in payment of a general balance. 

3. As to the 58 bales, the transfer of the defendants of their 
attachment and such judgment as they might obtain, to the 
intervenors cannot avail; because no notice was given to Rey- 
nolds, the debtor, which was necessary, as it was a release of 
adebt due by L. and T. as garnishees of the plaintiff to that 
suit. 


Re NORM i alte Sa tin this sin ine er ee . 


Peyton & Smith, for the intervenors and appellees. 





1. The court below rightly decided according to the evi- ' 





















‘dence introduced by intervenors and garnishees, and received E, 


‘transferred to the garnishees prior to the attachment. No no- 
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without objection, It is too late to argue that the probata do _—™ 
not conform to the allegata; 11 Martin’s Rep. 26, Bryan vs, yy 
Moor’s heirs; 6 Martin N. S. 86, McMicken vs, Brown; 1 ba 
La. Rep. 301, Leggett vs. Peet et al. ' 

2, The testimony proves conclusively that the slave attached 
in this suit belonged to Aiken, as survivor of the late firm of 
Martin and Aiken, and who are still indebted to Lambeth and 
Thompson in a sum by far exceeding the value of the slave:— 

The intervenors therefore are entitled to the preference over 

the plaintiffs who are only creditors of the new firm; 10 La. 
Rep., 348, Hagan et al. vs. Scott; 12 Idem, 374, Gardiner al 
et al. vs. Smith; 13 Idem, 281, Claiborne et al. vs. their q 
creditors. : 

3. The thirteen bales of cotton was received by the garni- 
shees under the special contract made between them and Aiken 
and Gwinn, by which in substance the latter were made the 
agents of the former, to purchase and forward cotton to them 
and advances to an amount far exceeding the value of the cot- 
ton received, are proved to have been made. The garnishees . 
are entitled to the benefit of the law for consignees making ad- 
vances on property, afterwards attached in their possession.— 
L. C. 3214; La. Rep. 14, p. 476, Turpin vs. Reynolds, 

Besides it is proved that the defendants could under the 
special agreement exercise no control over these thirteen bales, 
The garnishees might sell them when and how they pleased, 
and exercise absolute control over thema “And the plaintiffs 
can acquire no greater rights than the defendants had at the 
levying of the attachment. 7 Martin, N. 8., Babcock vs, 
Malbie. 

4. The proceeds of the fifty-eight bales of cotton were 


tice to Reynolds was necessary, for it was a release of the debt 
due by Lambeth and Thompson, as garnishees in the former 
case to the plaintiffs to that suit. By the judgment in that 
case, the plaintiffs succeeded to the rights of the defendant 
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Easrenn Dis, against the garnishees in that suit; and as the debt due by the 
~. garnishees in that suit was remitted before the attachment was 
vowstt , levied in this case—there was no debt due by the garnishees 


saat & owry to the defendant.—See the case last above cited. 
A 


5. The testimony offered under the rule against the garni- 
shees was properly received. The rule did not call upon them 
to show cause upon the answers filed only. Besides if the 
answers confessed facts which authorized judgment for the 
plaintiff, why take a rule at all? If called upon to show cause, | 
what better cause can be shown than facts proved by witnesses, 
which show that the plaintiff is not entitled to recover against 
the defendants in the rule? 13 La. Rep. 468. 


Simon, J. delivered the opinion of the court. ¢ 


On the 8th of April, 1840, plaintiff sued out an attachment 
against the defendants, which was first levied, among other pro- 
perty, on a negroslave named Edmund; onthe 13th of the same 
month, Lambeth & Thompson intervened, alleging that at the 
time the attachment issued, said slave was their property, by vir- 
tue of a transfer made to them and one James Gwinn onthe Ist of 
May, 1838; that said slave was delivered to their co-transfer- 
ree in Mississippi, and was by him brought to Louisiana in or- 
der to sell the same to pay the debt specified in the transfer, 


which debt is still due and unpaid. The deed of transfer is 


annexed to their petition; and they pray that the sheriff be or- 
dered to retain imphis hands the slave or its proceeds, and that 
the same be restored to the intervenors. 

On the 20th of May, the plaintiff filed a supplemental peti- 
tion, made Lambeth & Thompson garnishees, and propounded to 
them certain interrogatories, to which the garnishees answered 
by stating: Ist. That they had not in their possession any pro- 
perty, rights, credits or effects belonging to the defendants or 
in which they were in any manner interested ; except thirteen 
bales of cotton which were sent to them by the defendants in 
the usual course of business, to pay advances by them made 
to said defendants. 2d. That fifty-eight bales of cotton, no 
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matk, had previously been attached in their hands by the de- 
fendants as the property of G. W. Reynolds, the net proceeds ay" eH 
of which, amounting to $1049, remained in their possession 


1840, one of the defendants, in behalf of both, transferred to 
them the amount of said proceeds in consideration of moneys 


- toa far larger amount previously advanced by them to the de- 


fendants, and gave them an order on Peyton & Smith, their 
attorneys in said suit accordingly. And 3d. That they had 
no written communication from the defendants, except the one 
above mentioned, and had none from Reynolds, &c. The or- 
der on Peyton & Smith, is written at the foot of the notice of 
attachment against Reynolds, and is in the following words: 
‘“‘ Messrs. Peyton & Smith will please pay over toto W. M. 
Lambeth & Thompson the proceeds of fifty-eight bales of cot- 
ton which was consigned to them per the steamboat Bayou 
Sara, ‘no mark ;’ which was attached by us as the property of 
George W. Reynolds, on the 27th February last, and their re- 
ceipt will be good for the same.—New Orleans, April 7th, 
1840. (Signed) . AIKEN & GWINN.” 
On the 28th of May, another supplemental petition was filed 
by the plaintiff who propounded new interrogatories to the 
garnishees to ascertain the consideration which they gave for 
the claim against Reynolds; which interrogatories were sub- 
sequently answered by their giving a statement of the circum- 
stances under which the claim was transferred, and showing 
that it was in consideration and in part payment of a large 
debt which the defendants owed them since the year 1838. _. 
On the 29th of October, 1840, the intervenors filed a sup- 
plemental opposition, in relation to the slave Edmund, in 
which they state that said slave never was the property of the 
defendants, but belonged to John R. Aiken, and was by him 
assigned and transferred to pay the debt detailed in the assign- 
ment; whereby the proceeds of the slave are still liable to 
them to be applied in part payment of said debt in preference 
to plaintiff’s, and they pray accordingly. On the 7th of De- 


“ar 


according to a previous agreement; that on the 7th of April, ee 
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Easvens Dis. Cember, plaintiff answered the petition of intervention, by 
a. Aanmn pleading the general issue and alleging that the instrument by 
“ virtue of which the intervenors claim the slave attached, is . 
‘Atnxn & ewrxw fraudulent and void, and never was recorded so as to operate 


to the prejudice of the attachment. 

On the 17th of the same month, a rule was taken on the 
garnishees to show cause why judgment should not be render- 
ed against them for the amount of the judgment obtained 
against the defendants; which rule on the 22d of December, 
was answered by the garnishees averring that the thirteen bales 
of cotton and the proceeds of the fifty-eight bales, were trans- 
ferred and delivered to them because the defendants were in- 
debted to Lambeth & Thompson in a large sum of money va- 
rying at different times from $8000 to $20,000 since 1838, for 
advances in money, acceptances, &c., by them made to said 
defendants, and that the same were thus transferred as set forth 
in their answers to the interrogatories already filed. 

On all these issues, the court below first rendered a judg- 
ment in favor of the intervenors, sustaining their intervention 
and ordering the proceeds of the slave Edmund to be paid to 
them in part satisfaction of their claim against Martin & Aiken; 
and afterwards rendered another judgment discharging the rule 
taken by plaintiff on the garnishees. From these judgments, 
the plaintiff appealed. 

This case presents three very distinct matters in controversy 
between the parties now before us: 

Ist. The claim set up by the intervenors to the proceeds of 
the slave Edmund, by virtue of the transfer made to them by 
J. R. Aiken, as creditors of the late firm of Martin & Aiken. 

2d. The right contended for by the garnishees to apply the 
thirteen bales of cotton found in their possession or their pro- 
ceeds, to the payment of the advances by them furnished to 
the defendants previgus to the attachment. 


3d. Their right to keep the proceeds of the fifty-eight bales 


of cotton attached in their hands at the suit of defendants - 
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against Reynolds, and transferred to them to be applied to Easrenm. Dis: 
the satisfaction of the debt due them by said defendants. Jag, & 

The solution of these questions will depend mainly on the ap- Teva 
plication of the general rule so often sanctioned and recognized in amex & ewixx 
our jurisprudence, that when the owner of property has lost all aa 
power over it, and cannot change its destination, his creditors 
cannot attach; 9 Martin, 316; 4 Martin, N. S8., 657; '7 Idem, 
137; 2 Ra. Rep., 514; 13 Idem, 570; 15 Idem, 465. And so, 
if the defendants themselves could not have taken the proper- 
ty in dispute out of the hands of the garnishees, it is clear the 
plaintiff cannot. 

I. The alleged right of the intervenors to the slave Edmund 
or its proceeds is predicated upon a deed of transfer or assign- 
ment, executed in their favor by John R. Aiken, in the state of 
Mississippi, on the Ist of May, 1838, as surviving partner of 
the late firm of Martin & Aiken, and for the purpose of se- 
curing the payment of a debt of $15,000 to $20,000, due by 
the said firm to the intervenors; in consequence of which, the 
said Aiken, as survivor of the firm, transferred, assigned and 
delivered to the intervenors and James Gwinn, certain property 
and slaves, (the slave Edmund among others,) to have and to 
hold the same absolutely and forever until the debts therein spe- 
cified are discharged. The parol evidence, which comes up 
unobjected to, shows that the deed was executed on the day of 
its date; that the debt, to secure which the transfer was made, 
wag then justly due by Martin & Aiken to the intervenors; 
that the slave Edmund belonged to Aiken as survivor of the , Where gar 

_, nish are in 

firm ; that he never belonged to the defendants, and that said possession of a 
slave was brought down to New Orleans where he was at- oo a 
tached. From this testimony, it appears to us clear that, rogage = Fe 
although the intervenors have not established a direct legal title pa mye 
to the slave attached, yet the same is not and has never been due by the firm, 


the property of the firm of Aiken & Gwinn, and cannot be at- a hoy a 
tached by their creditors. The intervetigjrs are creditors in es oor 


: ° : of which — thi: 
large amount of the firm of Martin & Aiken, to which the path _ 
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Easrzry Dus. the nature of the right which they may have acquired under 

_May 184). the transfer from Aiken, as the proceeds thereof must be exclu- 

ee sively applied. to the discharge of the debts due by the said 

aiken & wixy partnership, in preference to those of the new firm of Aiken 

wa & Gwinn; La. Code, art, 2794; 10 La. Rep., 348; 12 Idem, 
374; 13 Idem, 281. 

It is contended, however, that the probata does not agree 
with the allegata, and that the intervenors having alleged in 
their petitions that the slave was the individual property. of 
John R. Aiken, their allegations must be taken as the highest 
proof of the fact that it did not belong to the firm of Martin & 
Aiken. Those allegations ought, in our opinion, to be taken 
in connection with the act of transfer annexed to the petitions 
and therein referred to; and there it is positively stated that the 

Evidence Property therein described, belongs to the firm of Martin & 
which is intro- Aiken, and is transferred by Aiken as the surviving partner of 


duced and re- 


se ggg the said firm; moreover, the evidence which establishes this 
objection, altho’ fact was introduced and received without any objection, and it 


trary t ; “ee 
Sipend the alle- is a well settled rule that a party, who, without opposition suf- 


gations contait” fers evidence to be adduced contrary to or beyond the allega- 
ag ge tions contained in the pleadings, is bound by its effect ; 11 Mar- 
By it effect. tin, 26; 6 Martin, N.S., 86; 1 La. Rep., 301. 

II. The answers of the garnishees to the interrogatories pro- 
pounded to them by the plaintiff, establish satisfactorily that 
the thirteen bales of cotton were sent to them by the defendants 
in the usual course of business, to pay advances which they had 
made previously to the defendants ; this evidence, far from be- 
ing contradicted, is corroborated by the testimony of a witness 
who states that the thirteen bales were received under the ar- 

Where cotton : 
is shipped to rangement that the garnishees ‘should accept the defendants’ 
ore eutitied = drafts at short sight and date, which were to be met by cotton 


ieee a. to be shipped to them, &c. And on this point, we cannot hesi- 


vee cll 4 ae tate to conclude that, as the defendants had no further control 
— it out 4 over this cotton, which they could not take out of the hands of 
r hands, his : z ; - " 
creditor cannot the consignees; and as said consignees were entitled to their 
attach it in their 


right of privilege on the same, the plaintiff could not attach it ;. 
La. Code, art. 3214; 14 La. Rep., 477. 
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“TI. ‘This last point does not seem to us to present any se- & 
rious difficulty: the right of the garnishees to the proceeds of 





the fifty-eight bales of cotton, is clearly established by their an- row ay i 


swers to the interrogatories ; it is shown that this cotton, which artes eWii 


was in the possession of the garnishees, had been attached at ~ 
So where the 


the suit of the defendants against Reynolds; that as soon as gefondants gave 


judgment was obtained, said defendants gave an order that the ee = on 
amount of the recovery should be paid over to pare Aini to pay ‘over Oe 


s of cer- 
son, and credited on their account as so much paid on the large f, ae . aaa 


debt which the defendants owed them. No attempt was made pores ey had 


. : ; ° ic] ; 5 intervenors to 
to contradict their said answers; they are explicit and satisfac te oti i 


tory, and although the order is dated one day previous to the their _(defen- 
issuing of the first attachment in this suit, yet Lambeth & it . one 
Thompson were not made garnishees with regard to the pro- a me 
ceeds of this cotton, before the 20th of May, 1840; and it was — of der 
not until said garnishees answered the interrogatories propound- 
ed to them at that time, by the plaintiff, that said proceeds be- 
came a subject of controversy between the parties. We are 
not prepared to say that it was not a fair transaction, and that 
its object was to defeat the plaintiff’s proceedings. It is perfect- 
ly'clear that the defendants were bound by the order which 
they had given; that it was not in their power to change the 
destination of the money recovered against Reynolds; that it 
was not necessary to notify Reynolds of the transfer of a 
claim over which he had no further control under the judgment 
obtained against him ; ahd that the right of Lambeth & Thomp- 
son thus vested previous to the levying of the attachment, 
could not be destroyed or in any manner affected by the plain- 
tiff’s subsequent proceedings. 

It does not appear to us that the judge a@ quo erred in any part 
of the judgment appealed from. 

It is therefore ordered, adjudged and decreed that the judg- 


ment of the Commercial Court be affirmed with costs. 


Garland, J. dissenting : 


AsI have not been able to convince myself of the eorrect- ; 
42 VOL. XVIII. 
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stenw Drs, ness of the conclusion the majority of the court have ar- 
_Meys VA. yived at on one branch of this case, I shall state the reasons of 
POWELL 


my dissent. 

The majority of the court think the intervenors, Lambeth & 
Thompson, are entitled to a privilege and preference over the 
attaching creditor on the proceeds of the thirteen bales of cot- 
ton shipped by the defendants to the intervenors. On this 
point I differ with them. 

The intervenors are the factors or commission merchants in 
New Orleans of the defendants, who are merchants in Vicks- 
burg. The clerk and book-keeper of the intervenors says, 
they have had a running account with defendants for two or 
three years, in which the balance has always been against 
them. The present balance is about $38,000, and since Janu- 
ary, 1840, has not been less at any time than $6000. A great 
deal of the business of Lambeth & Thompson consists in 
making advances on cotton. They are sometimes made in 
cash, sometimes by acceptances and sometimes by advancing 
cotton bagging, rope and provisions. Has never known them 
to make advances except when property was in hand or ex- 
pected. Defendants are merchants in Vicksburg and have 
been in the habit of purchasing large quantities of cotton 
from their country customers. The arrangement as to the 
business between the parties, is, Lambeth & Thompson accept 
drafts at short sight or date, with the understanding they are to 
be met by cotton to be shipped them. Lambeth & Thompson 
send the defendants bagging, rope, and provisions to be paid for 
by cotton. From two to three thousand bales of cotton were 
received from August, 1839, to August, 1840, under this ar- 
rangement. Bills at long dates are sometimes accepted. The 
cotton is generally sold as soon as it arrives and defendants 
have no control over it. They could not take the cotton out of 
the hands of Lambeth & Thompson until they paid them. 
The bills of lading are in all cases sent to Lambeth & Thomp- 
son. The understanding is not in writing and he derives his 
knowledge of it from the tenor of the defendants’ letters and 
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conversations with them. Knows of no specific or particular Kasrene 
advance on the thirteen bales of cotton in question; they were 

received under the arrangement mentioned. — 

© The intervenors in their answers to the supplemental interto- sxx own: 
gatories say, the debt of defendants to them accrued by ma- 
king them advances, and they bound themselves to forward 

cotton and pay cash to meet said advances. The thirteen bales 

of cotton came into their hands under that agreement. They 

then proceed to say, they are factors, the defendants are mer- 

chants at Vicksburg, who purchase cotton which they consign It is not 
to them. They making advances, &c. “The arrangement ; meee — 
between Aiken & Gwinn and Lambeth & Thompson was based made any speci- 


on a well known custom to both parties. There was no writ-the _ thirteen 
” _ bales of cotton, 

ten agreement. ' “and are there- 
It is not shown that the intervenors made any specific ad t 9 privilege, 
vances on these thirteen bales of cotton, yet they claim a pri- cle 3214. Be 
le; conse- 

vilege on them and the judgment of the court allows it. peo Se 


Previous to the adoption of the Louisiana Code, by the mer- Plaintiff's at- 
cantile law, factors were entitled to a lien on produce or goods, wo held the be 
or their proceeds in their hands, for a general balance of ac- perty. 
counts; 8 Martin, 486; 9 Idem, 297; 1 Martin, N.S., 261; 1 
La. Rep., 363; 2 Idem, 440. © 

The article 3152 of the Louisiana Code says, privileges can 
only be claimed for those debts to which it is expressly grant- 
ed. The article 3214 says ‘every consignee or commission 
agent, who has made advances on goods consigned to him, or 
placed in his hands to be sold for account of the consignor, has 
a privilege for the amount of these advances, with interest and 
charges on the value of the goods, if they are at his disposal 
in his store, or in a public warehouse ; or if, before their arri- 
val, he can show, by a bill of lading or letter of advice, that 
they have been despatched to him.” 

When the legislature adopted these articles of the Code, I 
not only infer, but it is evidentfrom the expressions used, some 
change in the law was intended. The intention to my mind is 
clear that the privilege was intended to apply to specific ad- 


f 
beatin RCT ERE eT ’ 
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Essrzex , Drs, vances alone, and so thought this court in the cases in 13 La, 
in wt Rep., 490, and 14 Idem, 8; and in the latter volume, in the 
menace. case of Turpin vs. Reynolds, 473, the principle of privilege 
*  MEsp, was carried a step further; but the decision in this case goes 
beyond it, which in my judgment abolishes the article 3214 
entirely ; and establishes the privilege for general balances, as 
the law existed before the adoption of the Code. To thisas a 

question of law or expediency, I am entirely opposed. 

As relates to persons out of the State, this is now a question 
of no consequence, as the legislature by an act passed at the 
last session gives a privilege to factors for balances due by non- 
residents; Acts, 1841, pp. 21, 22; but as it relates to our citi- 
zens, the question is an important one, as factors become a class 
of privileged creditors, although the law says no man shall be 
so, except by express legislation. 

In regard to the proceeds of the thirteen bales of cotton, I 
think the plaintiff ought to recover, and think the judgment 
should be so amended. 
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FISK, WATT & CO. vs. MEAD. 
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APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Mt 


ry 


After the dissolution of a partnership, neither of the partners can bind the other 
or the firm, without special authority, derived from a new contract between 
them. Such a contract is essentially that of mandate. 

So where a partner drew a bill of exchange in the name of a firm which had 
been dissolved, on one of the partners and waiyed acceptance and presen- 
tation to the drawee: Held, that the latter is not bound, or in any way liable 
for the payment of said draft. 


This is an action by the second endorsor of a bill of ex- 
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change, against the drawee; which bill is described as having Easrznw « Diss 


been drawn by B. G. Sims & Co. in liquidation, the 4th day 


May, 1841. 


of January, 1836, for $7,961, payable at the Agricultural ™*"47™tee 


Bank at Natchez, Mississippi, the 4th July, 1836, to the order 
of and endorsed by B. G. Sims. The said bill was drawn on 
the defendant, Cowles Mead; the drawers waiving presenta- 
tion and acceptance to the drawee. The plaintiffs allege they 
were the owners and holders of said bill, which had been lost 
or mislaid, but that it had been duly presented for payment, 
and protested, of which due notice was given to the drawers 
and endorser. They allege that the said Mead refuses to pay 
the said bill; and they pray judgment for the amount thereof. 
This suit commenced by attachment; the parties to the bill all 
residing in Mississippi. 

The defendant denied any liability on account of said bill ; 
and expressly averred that long before its date, the partnership 
of B. G. Sims & Co. was dissolved, of which the plaintiffs 
had due notice ; that the name of said firm was signed without 
the authority or consent of this respondent, wherefore he 
prays that the suit be dismissed. 


The evidence showed that the defendant had been a partner 
of the firm of B. G. Sims & Co.,-which was dissolved early 
in 1834, at which time it,was largely indebted to the plaintiffs, 
between whom large dealings had taken place. The draft in 
question was drawn in 1836, for the balance then due on ac- 
count to the plaintiffs, by Sims, who conducted the settlement 
of the old partnership concern, and as liquidating partner; but 
it did not appear he had any new or special authority to do so. 


The learned Judge presiding, considered the lost instrument 
sued on, as the mere acknowledgment of Sims, the liquidating 
partner, of the balance of accounts due the plaintiffs by the 
old firm of B. G. Sims & Co. of which the defendant was a 
partner; and not as a bili of exchange in the technical sense. 
There was judgment for the plaintiffs, and the defendant ap- 
pealed. 


MEAD. 





May, 1841. 


FIsk,waTT & co. 


v8. 
MEAD. 
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Rawle, for the plaintiffs. 
Elmore & King, for the defendant. 


Garland, J. delivered the opinion of the court. 


An affidavit was filed on the 16th of December, 1839, by 
Glendy Burke, one of the plaintiffs, alleging that Cowles 
Mead was indebted to plaintiffs in the sum of $7960 10, with- 
out any specification of the manner of indebtedness, whether 
on account, note or draft, and that he resided out of the State. 
An attachment issued on this affidavit under which one hun- 
dred bales of cotton were seized, which, by agreement were 
delivered to Keyes & Roberts. The next day, a petition was 
filed by Watt & Burke, styling themselves to be the firm of 
A. Fisk, Watt & Co., in liquidation, claiming from the defen- 
dant the sum mentioned, with interest at 8 per centum from 
July 4th, 1836. They say they ‘are holders and owners of a 
certain bill of exchange for the sum of $7961 10, drawn by 
B. G. Sims & Co. in liquidation, to the order of and endorsed 
by B. G. Sims on Cowles Mead, the said drawers waiving ac- 
ceptance and presentation thereof to said Cowles Mead, the 
drawee of said bill which is endorsed by A. Fisk, Watt & Co. 
dated at on the 4th of January, 1836, payable at the 
Agricultural Bank in Natchez, on the 4th July, 1836,” which 
said bill at maturity was legally demanded, protested for non- 
payment, and notice of demand and non-payment given to B. 
G. Sims & Co. They further allege the transfer of the draft 
and the issuing of the attachment. In the month of April fol- 
lowing, a supplemental petition was filed, alleging the loss of 
the draft, and diligent inquiry and search for it. 


The defendant, for answer, says he is not liable for the draft, 
that long before it was made, the firm of B. G. Sims & Co. 
was dissolved, of which plaintiffs had notice. That the draft 
was signed by Sims without authority, and he is not bound 
by it. 

On these pleadings the parties went to trial. 
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From the evidence, it appears that Sims and Mead were in a 
partnership, and transacted business to a large amount with =. 
Fisk, Watt & Co., the partnership was dissolved about the —— 
commencement of the year 1834, of which plaintiffs had no-  ™mape 
tice. Fisk, on the 10th of June, 1833, in a letter to defendant, 
expresses his gratification at the approaching dissolution of the 
partnership, and gives notice that his house will not continue 
business with Sims & Co. except in the way of reduction and 
liquidation. Yet, we find them in the years 1834 and 1835, 
continuing to deal with Sims, under the partnership style, and 
in the name of B. G. Sims & Cowles Mead; charging them \ 
with large sums paid, remittances made and adding materially 

to the accounts by charges for commissions, for endorsements 


and acceptances. The balance apparently due on the account \ 


of B. G. Sims & Cowles Mead of $4746 32, is charged to B. 
G. Sims & Co. the Ist September, 1835, and the draft given 
in the name of the latter firm on the dormant partner, the ac- 
After the dis- 


ceptance waived by the drawer and protest made for non-pay- solution of a 


ment, without the drawee and defendant having any notice. pone an 


; 7 } rtners can 
When the partnership was dissolved, it does not appear that Prine’ ‘ 


Sims had any particular authority to liquidate its affairs or use or the firm, 
without special 
the name as drawer or endorser of notes or drafts for that authority, de- 
rived from a@ 
purpose, much less to contract new engagements. new enue 


In the case of Peters & Millard vs. Gardere, syndic, 8 La. ee 


Rep., 568, it was held, after the dissolution of a firm neither is _esseutially 
- é : . that of mandate, 
party can bind the other without his authority. That autho- 


rity must be derived not from their former relations as partners, __ So wherea 

, partner drew a 
but from a new contract between them. Such contract is bill of exchange 
a 


essentially that of mandate.—See also 6 La. Rep., 483; P eager y had 


Ibid. 32; Gow on Partnership, 230, 231, et seq. Sims had no — Se 


authority to bind his partner, there is therefore no legal ac- — A and 

knowledgment of the balance of accounts, which plaintiffs tance and pre~ 
: tati 

claim. As to his demand on the accounts he has not suffi-drawee. F} 


ciently established it, even if judgment could be rendered in se 
> 


the present state of the pleadings. But we do not well see %"Y way liable 
i for the payment 
how a judgment can be rendered for a balance of account on a of said draft. 
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petition claiming the amount of a draft alleged to be lost, al- 
though it may be, as the Judge of the Commercial Court calls 
it, “a mongrel Mississippi instrument.” We are not disposed 
to be at all technical, but pleadings should have a reasonable 
certainty, and some connection exist between the allegations 
and the evidence. 


The judgment of the Commercial Court is therefore an- 
nulled, avoided and reversed, and’a judgment of non-suit 
rendered against the plaintiffs, with costs in both courts. 


BYRNE vs. ORLEANS COTTON PRESS COMPANY. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


The plaintiff, as President of the Orleans Cotton Press Company, when there 
was no salary fixed, claimed $3000 per annum for his services, and the testi- 
mony of witnesses went to show that they were worth it: Held, that the sum 
of $2000, voted to his successor, be taken as the proper amount to be al- 
lowed. ' 


This is an action on a quantum meruit, in which the plain- 
tiff claims the sum of three thousand dollars for a year’s salary 
as President of the Orleans Cotton Press Company, before 
any fixed salary was allowed or established by the board. 


The evidence showed that the immediate successor of the 
plaintiff was allowed two thousand dollars per annum as his sa- 
lary by a vote of the board. 

The plaintiff called witnesses who testified to the faithful ser- 
vices rendered by him as President of the Company, in su- 
perintending the Cotton Press and the buildings then going 
up. These witnesses thought the plaintiff’s services reasona- 
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ble. at what. he charged ; but it also appeared there was a su- 


{ salary. é; 
1 - The Parish Judge was of opinion the plaintiff fully esta- - 
] blished his demand, and gave judgment accordingly. The 
defendants appealed. 


} Rawle, for the plaintiff. 
Hoffman, contra. 
Morphy, J. delivered the opinion of the court. 


Plaintiff claims three thousand dollars for his services as Pre- 
sident of the Orleans Cotton Press Company from the 2lst of 
January, 1833, to the 17th of February, 1834. The petition 
alleges that the duties of the office were arduous and engrossed 
much of the time and attention of plaintiff to the prejudice of 
his own business. That no salary had yet been affixed to the 
office when he was appointed ; the company having then but 
recently commenced operations ; that relying on the justice of 
the board of directors to allow him:a fair and reasonable com- 
pensation for his services, plaintiff did continue to incur the re- 
sponsibility and discharge the duties attached to the office until | 
the aforesaid period. The answer denies that any compensa- 
tion whatever was due to the petitioner, or that his services are 
i worth the amount claimed. The plaintiff had a judgment be- 
low from which the defendants appealed. 

This case presents no question of law. From the minute 
book of the company, which has been laid before us as part of 
the evidence, we are satisfied that at the time of the election of 
plaintiff as President of the Company there was no salary 
ye: affixed to the office. A committee named by the stock- 
holders before their incorporation had proposed a sum of one 
thousand dollars for the services of the President, but their report 
had never been acted upon; when on the 8th of April, 1834, 
shortly after a charter had been obtained from the legislature, 
the sum of two thousand dollars was fixed upon as the salary 
43 VOL.’ XVIII. 
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Dis. of the President, but no provision was made for.the services of 

_’____ plaintiff, rendered up to the 18th of February preceding. This 
claim, then, is on a quantum meruif. A number of witnesses 
in the employ of the defendants at the time plaintiff was elect- 
ed President, testify that his services in that office were worth 
the sum he claims. They say that he acted not only as Pre- 
sident, but superintended the erection of the buildings, made 
contraets, &c., and attended to almost all the offices of the com- 
pany to the neglect of his own business as a merchant, which 
at that time was extensive. On examining the testimony in 
connection with the minute book before us, we cannot but be- 
lieve that there is some exaggeration in relation to the plain- 
tiff’s services, and the estimate put upon them. The wit- 
nesses speak of his superintending the buildings as one of his 
most arduous duties, and yet we find that the company had ap- 
pointed a superintendant of the buildings with a salary of two 
thousand five hundred dollars per annum, during the very time 
plaintiff was President. There was besides a building commit- 
tee authorized to purchase materials, engines, slaves, &c. It 
is clear, however, from the evidence, that plaintiff devoted 
much of his time and attention to the business and affairs of 
the company, and is entitled to remuneration. We think that 
he should receive a sum equal to that allowed to his immediate 
successor, to wit: two thousand dollars. 





__ It is therefore ordered that the judgment of the Parish Court 
be reversed; and it is further ordered that plaintiff do recover 
of the defendants the sum of two thousand dollars, with costs 
below, those of this appeal to be borne by the plaintiff and ap- 

pellee. 












































OF THE STATE OF LOUISIANA. 
FLEYTAS vs. PONTCHARTRAIN RAIL ROAD CO): 
APPEAL PROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


This is a suit to recover from the defendants the value of a slave, killed by the 
engine while asleep on their rail road. Held, that where the accident may be 
attributed to the neglect or fault of both parties, the plaintiff cannot re- 
cover. 

. This is an action to render the defendants liable for the value 
of a slave killed while lying asleep on their road, by the engine 
running over him. 

The testimony, in substance, showed that the negro had either 
become intoxicated or was by fatigue induced to lie down on the 
road and go to sleep. On the other hand, the engineer was: 
unable or neglected to take up the engine in time to prevent. 
running over him. The witnesses declared the engine was 
ruaning at the usual speed, when the discovery of the negro 
was made, two minutes before coming up; and that she was 
not stopped in time. An engineer from a neighboring road 
testified that two minutes was time enough to take up; but he 
was not present. It was difficult to ascertain which party was 
most in fault, or guilty ef the greatest neglect. There was a 
judgment, however, for the plaintiff, and the defendants ap- 


pealed. 
Roselius, for the plaintiff and appellee. 


Hoa & Eustis, for the defendants. 


Martin, J. delivered the opinion of the court. 
6 


The defendants are appellants from a judgment by which 
the plaintiff has recovered the sum of fifteen hundred. dollars, 
the value of a slave, crushed by one of their locomotive en- 
gines, while he was lying across their rail road, asleep, intoxi- 
cated, or in a fit of epilepsy or other disease. 

The testimony does not show that the engineer did not act 
with due care. He discovered the slave about two minutes 
before the catastrophe happened ; and the chief engineer of 
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_—. the Carrollton Rail Road ‘has'*testified that in ordinary circum- 

_. Stances, a locomotive engine with a train of cars, such as were 

= .drawn at the time, may be taken up in half aminute. On the 

roxrenarTaain Other hand, it is not shown that the slave labored under any 
RAIL ROAD CO. ,; 

disease ; and therefore if he feli asleep on the road he was 

guilty of great neglect; and if he was disabled from taking 

care of himself by intoxication, his owner cannot expect com- 

pensation for him. See the case of Lesseps vs. Pontchar- 

train Rail Road Company, recently decided; 17 La. Rep., 

361. | 

The defendants’ witnesses were mostly persons who were 

passengers in the train, and had the best opportunity to give 

information as they were eye witnesses. Those of the plain- 

tiff were not present, but some of them came soon afterwards. 


The testimony, in our opinion, preponderates in favor of the 


This isa suit 
to recover from defendants. 
defenda , ie 
= valag of 2 In cases like the present, where the accident may be attri- 
slave, killed b . ee 
Eeceiewhie buted to the fault or neglect of both parties, the plaintiff can- 


a “y poor not recover. In the case of a collision between two vessels, 
ral ” . . . 
that where the Lord Tenterden, Chief Justice, says, in summing up the case 


ident be . . ; ‘ , 
scedines onthe to the jury, ‘‘ the question is whether you think the accident 


goad —_ was occasioned by want of care on the part of the crew of the 
~~ — Robert and Ann? (the defendant’s vessel). If there was want 
of care on both sides, the plaintiffs cannot maintain their ac- 
tion; to enable them to do so, the action must be attributable 
entirely to the fault of the defendants.” 1 Moody & Malkin, 
169 ; or 22 English Common Law Reports, 280. 
It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed ; 


and that ours be for the defendants with costs in both courts. 
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OF THE STATE OF LOUISIANA. 
BRUCE vs. ROSS ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY 


OF NEW ORLEANS. 


. Where the articles do not contain a clause that the partnership might be dissol- 


ved at the will of one of the parties, simply by withdrawing from it, and the 
‘other refuses to consent, it becomes necessary for the complaining partner 
to apply to the court for a dissolution. 


But in case of violation of any of the articles of partnership by one partner, the 
other may dissolve the partnership, even without a stipulation to that effect. 
Where a partnership has been properly dissolved by the judgment of the infe- 
rior court, and a liquidation ordered, it will be carried into effect by this 

court. 


This is an action by a partner against his co-partner for the 
dissolution of a particular partnership, entered into for the 
purpose of carrying on the manufacture of biscuit, crackers, 
&c., on a new plan according to a patent machine, which 
they hired from one John Bruce, a brother of the plaintiff, 
who intervened in this suit. ‘The partnership was entered into 
on the 17th January, 1838, and this suit commenced in May 
following. 

The plaintiff charges the defendant, Ross, his co-partner, 
with a positive violation of the articles of partnership, and of 
mismanaging its accounts and affairs. The defendant in effect 
admitted some violations of one of the articles of partnership, 
and was willing the plaintiff might withdraw and leave him in 
the undisturbed possession of the partnership business. John 
Bruce interposed and claimed the right to withdraw his patent 
machine to make buiscuit, in case the partnership was broken 
up. 

The Parish Judge was of opinion the plaintiff showed suffi- 
cient cause for a dissolution, gave judgment dissolving the 
partnership accordingly ; and ordered its affairs to be liquidated 
and settled under the direction of the court, and that the in- 
tervenor have the right to take back his patent machine ; re- 
serving his right to hire for the use of it. 

The defendant appealed. 
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" , Hoffman, for the plaintiff and llee. 
a wo. li ii 
BRUCE 


8. 
W088 ET AL, 



















Barker, for the appellant. 


Simon, J. delivered the opinion of the court. 


Plaintiff represents that on the 17th of January, 1838, he and 
the defendant agreed to form a special co-partnership for the 
: purpose of carrying on the business of baking ship biscuit, 
crackers, &c., and other articles in that line; and signed and 
executed a written agreement to that effect. That accordingly 
a building and necessary machinery were procured and work- 


of the agreement, it was declared that a regular set of books 
of account should be kept for the transactions of the firm ; to 
be settled up monthly, and the profits equally divided. That 
by the 6th article, it was declared that neither party should be 
allowed to contract debts or incur liabilities. That by the 8th 
article, it was provided that the partnership should continue 
for five years, unless the parties should mutually agree to 
dissolve it; and that if during that time, either party should 
violate any of said articles, the other partner might dissolve 
the partnership. He also alleges that the defendant has vio- 
lated the 4th and 6th articles by refusing to permit books to be 
kept and settlements being made monthly, &c.; and also by 
contracting debts contrary to the will and consent of the pe- 
titioner; that he has also violated the 7th article; and that 
as it now becomes necessary to liquidate the partnership, itis 
proper that the books be sequestered, in order to enable the 
court to come to a final and equitable adjustment of the rights 
of the parties. He prays that the partnership be dissolved; 
that-a division and: settlement of the concern may: be ordered, 
and that inthe mean time the books be sequestered. 


To this petition, the defendant filed a long and explanatory 


The object of this action is the dissolution of the partnership 
heretofore existing between the plaintiff and the defendant. - 


men engaged, &c. He further avers that by the 4th article 


answer, in which, after denying his having violated any of the’ 
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articles of the co-partnership, and alleging that he, had com- ’ | 
plied with the same with scrupulous fidelity, he gives a de- _ 
tailed statement of the general affairs and transactions of the  US% q 
partnership, reviews at length all the circumstances relative to 2088 Bt am 
its conduct and administration during its existence, and ex- 
plains the object and purpose of his private: dealings and 
transactions. He further avers that the plaintiff has violated 
his duty and neglected the business of the firm, expresses his 
willingness that said plaintiff should withdraw from the part- — 
nership and leave him, defendant, to pursue the business on 
his own account, insists however on objecting to the dissolu- 
tion of the partnership and to the sale of the effects and pro- 
perty belonging thereto, and concludes by propdunding 
interrogatories to the plaintiff, and praying a decree of the 
court for general and special damages. 

A few days after the institution of this suit, John Bruce in- 
tervened for the purpose of claiming the return of the patent 
baking machinery which he had hired to the partnership, in 
the event of its termination; on the grounds that by the ar- 
ticles of agreement between him and the partners, and owing 
: to the circumstances existing between them, said machinery  * 
could no longer be used by the firm or by either of the 
i partners. ‘ 

j The court a qua ordered that the partnership in question be 

dissolved, that a liquidation and settlement of the concerns be 
subsequently made and proceeded upon, subject to such orders 

as may hereafter become necessary ; and that John Bruce’s 

machinery be delivered over to him, reserving his right to 

claim the amount of the hire thereof against the partnership. 

From this judgment, the defendant appealed. 

It is contended by the appellant that the plaintiff had a right 
to.dissolve the partnership without resorting to the interposi- 
tion of a court of justice, and by simply retiring therefrom; 
that this suit is the result of a combination between plaintiff 
and intervenor; that by the agreement it was the duty of the 
plaintiff to have kept a regular set of books, and to make 
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Eisrea® Dis. monthly settlements of the accounts, which he neglected to 
_May, V8. do; and that said plaintiff has on his part violated the articles 
= of partnership. 

ROSS ET AL. In the actual condition of the case, it is very difficult to dis- 
cover the grounds of complaint of the defendant against the 
judgment of the inferior tribunal ; the:judgment appealed from 
does not go further than ordering a dissolution of the partner- 
ship, and a final liquidation and settlement thereof; and the 
pleadings show or at least intimate that the defendant himself 
does not wish the said partnership to continue any longer. He 
sets up against his partner acts of violation which; he says, he 
has committed to his prejudice, and appears to rely principally 
on his claim for damages. 

Our enquiry, however, must be limited to the question whe- 
ther the partnership was properly dissolved on sufficient 
grounds? The voluminous evidence contained in the record 
and which we have carefully examined, has convinced us most 
conclusively that sometime before the institution of this suit, 

Where the both parties evinced by their conduct, a respective disposition 
articles do not to withdraw from the partnership; neither of them appeared 


contain a clause 


that the wight to be willing to continue the business together, and this was the 
nership Ha iach ; ; : 
be dissolved at principal cause of their violating or not complying with their 
the will of one . , 

of the parties, articles of agreement. It is, however, clearly established that 


ie” pave the defendant has actively violated the fourth article, by pre- 
it, and the other venting the plaintiff from having a free access to the books and 
sent, it becomes making a monthly settlement as provided for in their contract ; 


the eomaplaluing and this circumstance alone is sufficient to authorize the plain- 
oor gine 4d tiff to claim the dissolution of the concern. The articles of 
a dissolution. sreement do not contain any clause that the partnership might 

But in case of D€ dissolved at the willof either of the parties, by simply with- 


violation of ary drawing therefrom, as the defendant’s counsel has urged ; but 
of partnership as the consent of the other could not be obtained by amicable 
by one partner, : 

the other may Means, it was necessary to apply to the laws of the country for 


= " the that purpose. The eighth article of the agreement gives to 


ie on either of the partners the right of dissolving the partnership in 


effect. case of violation of either of the articles by the other partner, 








|) 
if 
i 
Tt 
i} 
f 









Ses 
























Bae ST Bi 














ives 


1 
¥ 
% 

iF 
& 

aa 
f 





































OF THE STATE OF LOUISIANA. 345. 


and ‘without this stipulation, such was their oe under: the negra ‘ 
2858th article of the La. Code. ‘ vite ih 
' We think that without the necessity of entering into any de- ~ — 
tail of the facts and circumstances proven respectively by the  nossm@amey 
parties in support of the grounds of complaint by them set up -  Wherea ' — 
against each other, the partnership was properly dissolved, eggs = 7 
and that the judge @ quo did not err in ordering the liquidation dna pos adi 
and settlement of the concerns. Nay, the parties would be inferior court, 
placed in a very awkward situation, if, by our judgment we tn sade, i 
were to revive a partnership which has been actually dissolved into rs ” 
for at least three years. All that remains now to be done so as ‘His court: 
to come to a final adjustment of their respective pretensions, is 
to carry into effect the judgment of dissolution, and to investi- 
gate all the matters in controversy between the parties, as aris- 
ing from their respective claims against each other, or against 
the partnesrhip, and as resulting from their acts during the ex- 
istence of the firm. 
With regard to the intervenor, it does not appear to us that 
the lower court erred: his contract with the partners contained a 
clause from which neither of them had the right of using the 
machinery for their individual benefit or separate from the con- 
cern; with the exception, however, of the case of death of 
either of them, or the withdrawal of one of them from the 
partnership ; in which cases, the survivor or the one who might 
choose to continue the business, should have the right of ‘con- _, 
tinuing the use of the machinery. [It is therefore clear that 
this partnership having not been dissolved by the death of one 
of the parties, or by the voluntary withdrawal of one of them’ 
from the concern, the condition contemplated by the contract 
founded on the supposition that the same establishment should 
temain in the hands of one of the co-partners, cannot be real- 
ized, and that the intervenor has ceased to be bound by the sti- 
pulation inserted in the said contract for’ the reciprocal benefit 
of the parties ; indeed, from the nature and result of the pre~ 
sent controversy, it would be impossible to give effect to: and 
make a proper application of the clause ftom which one of the 
44 VoL. XVIII. 
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Easrzas Drs, partners is to have the use of the machinery after the dissolu- 
Mey, tion of the firm. 


— It-is therefore ordered, adjudged and decreed that the judg- 
MPRBEBEM ment of the Parish Court be affirmed, with costs. 


a 
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ROASENDA vs. ZABRISKE, f. m.c. 
APPEAL FROM THE COURT OF THE PIRST JUDICIAL DISTRICT. 
Parol evidence is admissible to prove usury, This plea would seldom be avail- 
able if required to be proved by a counter letter or other written evidence. 


Where a note does not bear interest on its face, but the act of mortgage taken to 
- secure its payment, stipulates for ten per cent. interest from maturity, the ex- 
cess charged from its date will be deducted. 


This suit comes up on an injunction, obtained to stay an or- 
der of seizure and sale. 


The plaintiff obtained an order of seizure against two lots of 
ground, on a note of the defendant for $7905, payable one year 
after date, without interest; but secured by mortgage on these 
lots, stipulating that said note should bear ten per cent. interest 
from maturity, if not then paid. The order issued for the 
amount of the note with ten per cent. interest from its date 
until paid. 

The defendant avers that the note had been several 
times renewed, on which usurious interest was charged and 
received. He prays that an injunction issue, restraining 
said order; that the seizure be set aside, and that the note be 
cancelled, &c. 

On the trial, the defendant offered evidence and witnesses to 
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prove the usury alleged, which was objected to and the objec-- 
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tion sustained by the court on the ground that the matters‘al+ Bagreaw 
leged could not be shown by parol evidence, in opposition to a xy 


notarial act or contract. A bill of exceptions was taken to the nar tal 
opinion of the court. > Saemnneyane, 
There was judgment for the plaintiff and the defendant ap- 


pealed. 
Roselius, for the plaintiff. 


L. Janin, contra. 


Martin, J. delivered thé opinion of the court. 


The defendant is appellant from a judgment dissolving an 
injunction which he had obtained to stay the execution of an 
order of seizure and sale, on the ground that the note secured 
by the mortgage was partly given on an usurious consideration ; 
and that the order of seizure and sale charged him with inte- 
rest from the date of the note, while according to the contract 
he was only liable to pay interest from its maturity. 


The defendant obtained a commission to take the testimony of 
witnesses with a view of establishing usury. He was ruled to 
trial before the return of the commission, and offered witnesses 
for the same purpose, who were rejected; whereupon he took parc) evidence 
a bill of exception; the court being of opinion that parol evi- i* *dmissible to 
dence was inadmissible, and usury could only be proved by @ Tis pea would 
counter letter or other written testimony, when the payment is able if required 
acknowledged by an authentic act. The article 2234 of the oS 
Louisiana Code was relied on. It relates only to the old ex- ———— 
ception de non numeratd pecunid. The court, in our opinion,’ , Where a note 
erred. The plea of usury would be hardly available in any ee 


case if those who rely on it, were bound to prove it by a coun- mortgage taken 


ter letter or other written evidence. oop Mn. 

The note does not bear interest on its face, but it is stipulated cent. * 
in the act of mortgage that ten per cent. interest will be paid 4° ™*uniy; 
from the time of its maturity. For this excess of interest, the °™ wane 


injunction ought to have been perpetuated, which is obvious deducted. 
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Eastzux Drs. from the face of the papers. The judgment must consequent- 


May, 181. 


PENALTA, 


v8. 
BORGES’ EX’R, 


ly be annulled and reversed, and a new one rendered according 
to the-evidence of the case. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed ; 
and proceeding to give such judgment as, in our opinion, should 
have been rendered in the court below, it is ordered, adjudged 
and decreed that the injunction be made perpetual for the ez- - 
cess of interest; that for the balance it be provisionally rein- 
stated; and the case remanded #@® further proceedings, with 
directions to the judge to allow testimonial proof of the usury; 
the defendant and appellee paying the costs of the appeal. 


PENALTA vs. BORGES’ Executor. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY 


OF NEW ORLEANS. 


Parol evidence is inadmissible to prove title to slaves, but a witness may be 
received to prove that the defendant admitted he had received and held certain 
slaves as the agent of the plaintiff. 


The plaintiff alleges the succession of Manuel Borges is 
indebted to him in the sum of $63,634, for this, that in 1820 
he left with said Borges nine slaves, with the understanding 
that he was to hire out said slaves and remit to him the pro- 
ceeds at Rio Janeiro, in Brazil; but that he had never received 
any thing from him. He further alleges that said Borges se- 
veral times admitted the slaves were left with him to hire out 
for his (petitioner’s) benefit, and that he had totally failed to 
account for either the slaves or their hire; that their value and 
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that of their services or hire are well worth the sum he claims, - wat 


and for which he prays judgment. 
The executors and heirs excepted, and denied the plaintiff’s 


right to maintain his action, and that his opposition should be ponons? Ex’R. 


dismissed. 

On the trial the plaintiff in opposition offered a witness to 
prove that Borges in his life time had acknowledged that he 
held these slaves as the plaintiff’s agent. This evidence was 
opposed on the ground that parol proof could not be received 
to show title to slaves, und@gifiie allegations in the opposition, 
which objection was sus ined by the court, and a bill of ex- 
ceptions taken. 

The plaintiff offered the record of a proceeding against him 
in the United States District Court for the Eastern District of 
Louisiana, on account of these same slaves. 

This evidence showed that a Portuguese vessel with slaves 
(including the 9 now claimed,) had been captured at sea by 
Pirates, and recaptured by an American vessel and brought 
into Charleston, where the vessel and cargo with the slaves 
were libelled. The slaves were claimed by the vice Consul 
of Portugal and given up as belonging to Portuguese subjects, 
and the plaintiff appointed agent of the Portuguese claimants 
to convey them thither. They were put in the schooner 
North Star and brought to New Orleans, in order to procure a 
vessel to take them to Portugal. The vessel was seized, and 
the plaintiff arrested for violating the slave trade laws. He . 
was however released, and in the meantime put the slaves in- 
to the possession of Manuel Borges, as he alleges to be hired 
out. He shortly after left this country for Brazil. Borges 
never accounted, and lately died. The slaves or their value, 
hire, &c. are now claimed by Penalta, the Portugese agent 
who had them in possession and placed them with Borges. 

The Judge of Probates says in his judgment, the slaves ‘did 
not belong to Penalta, but were the property of certain Por- 
tuguese subjects, and that the opponent (Penalta,) only acted 
in relation to said slaves as agent of the Portuguese Consulate. 
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asters Dis, He therefore can maintain no action in his individual capacity.” 
=. Te opponent appealed from this judgment. 


PENALTA, 
v8 


oseeanene. Jennings, for the appellant. 


Roselius, for the appellees. 


Martin, J. delivered the opinion of the court. 


The plaintiff is appellant from a judgment which refuses hig 
claim to be placed on the tableau of distribution, of the estate 
of the defendant’s testator, for the sum of sixty-three thou- 
sand six hundred and thirty-four dollars, being for the hire and 
value of nine slaves which he left with the deceased, to be 
hired for his (plaintiff’s) benefit. 


The facts of the case are these A Portuguese vessel with 
a cargo of slaves, of which the above nine made a part, was 
captured by a Pirate on the high seas, recaptured by an Ame- 
rican vessel and brought into the port of Charleston ; libelled, 
and the slaves decreed to be restored to the vice Consul of 
Portugal. This officer finding no vessel destined to a Portu- 
guese port, in Charleston, the plaintiff was employed to. seek 
for such a vessel elsewhere, and for this purpose brought the 
slaves to New Orleans, where he delivered them to the de- 
ceased Manuel Borges, and soon after left the country. This 

happened about 20 years ago. 
There is no evidence of the probable value of the slaves in 
question or their hire. The Judge of Probates has dismissed 

Parol evi- the case for want of this evidence. 

dence is ina” There isa bill of exception taken to the rejection of a 
prove title to witness offered to prove that Borges acknowledged he had 


slaves, but a 


gall be received and held these slaves as the agent of Penalta; the 
prove a chat the witness was rejected on the ground that parol evidence cannot 
_ ‘mitted he had be received to prove title to slaves. The position assumed is 
held. _ Pe correct, but not applicable to the present case, in which no- 
slaves as om thing was sought to be proved, but that the deceased was the. 


of 
oiaintf plaintiff’s agent to hire the slaves and account for the proceeds: 
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nent of the Court of Probates be annulled, avoided and diy, ee. 
" geversed, and the case remanded for further proceedings, with — 
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It is therefore ordered, adjudged and decreed, that the judg- Easrznm.-Dus. 


oS 


directions to the Judge to admit testimonial proof of the agency =PsXsTEzm., 
of the deceased in receiving the slaves in question om hire ; 
the costs of the appeal to be borne by the estate. 


PORTER vs. DEPEYSTER. | 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


According to the Civil Code of 1808, when property was acquired jointly by 
several persons by inheritanee, purchase or otherwise and could not be par- 
taken in kind, it might be partitioned by cant or citation to the highest bid- 
der among the co-proprietors, 

When the co-proprietors were all of full age the licitation eould take place 
amicably and by private sale; but if any disagreed, were minors, interdicted 
or absent, the property could only be sold at publie sale, after the usual ad- 
vertisements, but any of them eould purchase. This operated a mode of 
partition. 

So where joint property is sold after the death of one of the co-proprietors, and 
purchased by his co-proprietor, who is also the executor, causing the sale:— 
Heid, that it was the. effect of the action communi dividando, and the execu- 
tor was not deprived of his right, in common with the other co-proprietors 
to purchase. 

This is an action in the nature of jactitation or slander of 
title. The plaintiff, originally Mademoiselle Camile Prieur, 
now widow Porter, residing at Toulouse in France, and relic 
of the late Benjamin P. Porter of New Orleans, alleges that 
being the lawful owner of two lots of ground in New Orleans, 
formerly held and owned jointly by her late husband with 
William A. Depeyster, she has sold said lots, but the de- 
fendant, Wm. A. Depeyster, son of the late co-proprietor with 
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her husband, pretends to have claims on these lots, to her great 
injury, by preventing the purchasers from paying the balance 
of the price due thereon; that he continues to make said claim 
on them although amicably requested to desist :—Wherefore 
she prays judgment that he be condemned to desist from his 
pretended claim, and to cease slandering the title of her proper- 
ty, and for damages, &c., and that her title be declared valid. 

The defendant pleaded the general issue; and averted that 
he was owner of one undivided fourth part of the lots in ques- 
tion, and that he has never been divested of his right and 
title either by alienation or otherwise:—He prays that said 
undivided fourth part be decreed to him, and that he be put in 
possession thereof, &c. 

Upon these pleadings and issues the parties went to trial. 

The evidence showed that the two lots in contestation were - 
purchased and owned jointly by Benjamin Penrose Porter and 
William Abraham Depeyster, who were practising attorneys 
in New Orleans. In January, 1818, Depeyster died, leaving 
his co-proprietor, B. P. Porter, one of his three executors, who 
qualified and acted as such. In April, of the same year, 
Porter filed his petition against Felicité Prieur, widow of De- 
peyster, praying for a sale and partition of the property owned 
and held jointly between them. This was ordered, and the 
sale made by an auctioneer as of partnership or joint property, 
when Porter became the purchaser. The sale took place in the 
spring of 1818. Porter having since died, and all his descen- 
dants, his widow became the sole owner of the lots now in 
dispute. The heir and descendant of Depeyster claims upon 
the ground that the sale and purchase by Porter (he being 
executor of Depeyster,) was illegal and null. 

The District Judge was of opinion that according’ to the pro- 
visions of the Novissima Recopilacion, lib. 10, tit. 12, law 1; 
and Civil Code of 1808, p. 247, art. 174, and page 68, art. 51, 
the purchase of property by an executor, at the sale of an estate 
administered by him, was prohibited ; yet this prohibition does 
not apply to the licitation or sale of the property held in undivided 
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ownership between him and his co-proprietor, the ancestor of ria aw Dis. 
; May, > 


the defendant; Idem, p. 188, art. 174. 
There was judgment for the plaintiff confirming her title to 
the property she claims; and the defendant appealed. 


Denis, for the plaintiff and appellee. 
Rousseau, for the defendant and appellant. 
Morphy, J. delivered the opinion of the court. 


The petition charges, that plaintiff being the lawful proprie- 
tor of two lots of ground in the city of New Orleans sold one 


* of them to Nathaniel Dick for $30,000, and the other to John 


Parker for $16,300; that without any just ground whatever, 
defendant pretends to have some claim on the said lots, to the 
great injury of the petitioner who is thereby prevented from 
receiving a balance of the price yet due to her because the 


purchasers by reason of this pretended claim of defendant re- 
fuse to pay the same; that defendant has been amicably re- © 
quested to desist from thus setting up any claim to these lots, « 


but that he persists in so doing. The petition concludes with 
a prayer for damages, and for a decree enjoining defendant to 
desist from his pretended claim and not to slander any more the 
title of the plaintiff to this property. 

The defendant avers that he is the only legitimate son of the 
late Wm. A. Depeyster, that as such he is the true and lawful 
owner of one undivided fourth part of the lots described in the 
petition, and that he has never been legally divested of his title 
to the same. There was a judgment below in favor of the 
plaintiff, declaring her title to the property to be good and valid. 
The defendant appealed. 

The record shows that B. P. Porter and Wm. A. Depeyster, 
formerly practising attorneys and partners in this city, became 
joint proprietors, by purchase, of sundry pieces of real estate. 


Depeyster died in 1818, leaving a widow and a son, the defen-— 


dant, then a minor under the age of puberty. By his last will 
he appointed for his executors, his wife, his partner, Porter, 
45 VOL. XVIII. 
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ea Pa and Dennis Prieur, who all three accepted the trust and quali- 
fied. Shortly after, Porter instituted in the District Court an 


~~ PORFER action in partition, in which a judgment was rendered decree- 


vs. 


pertrstex. ing the sale at auction of all the property held in common be- 
tween him and the deceased, for the purpose of effecting a par- 


tition. Atthis sale, the lots in dispute were adjudicated to 
Porter, but he and his children having since all died intestate, 
the property came into the possession of the plaintiff as their 
sole heir. In 1822, Porter, as acting executor of Depeyster, 
rendered his account in the Court of Probates, and one-half 
of the price of these lots was carried to the credit of the ‘suc- 
cession. Upon examination of this account it was found cor- ° 
rect, and a judgment was rendered approving the same, and 
discharging Porter from his trust. 

The case has been submitted to us on the single question 
whether Porter, being one of the executors of Depeyster, 
could lawfully become the purchaser of the property in dispute 
at the sale made to effect a partition of it. 

The counsel for the defendant relies on the Spanish law then 
in force and to be found in the Novissima Recopilacion, lib. 
10, tit. 12, 1. 1; he has referred us also to 11 Martin, 297; 
5 La. Rep., 20, and to divers articles of the old Civil Code 
These laws and authorities establish beyond any doubt that it 
was unlawful for an executor to purchase the property of asuc-° 
cession confided to his administration. This rule is not pecu- 

According to Hat to the Spanish law; it obtains, it is believed, in almost 

the i ode every system of jurisprudence, but does it apply to a case like 

property was thé present? We think not. 

aed oe The adjudication by which Porter became the sole owner of 
i the the property in question was not, in contemplation of law, a 

ia tan on purchase from the estate of Depeyster. When property was 

in acquired jointly by several persons by inheritance, purchase or 

o eeaaiieted ma otherwise, and it could not be partaken in kind, our late Civil 

by cant nd _ Code pointed out as. a means of partition the cant or licitation 

> se bidder of it among them. It consisted in adjudging the common pro- 


the 
proprietors. ar perty to the highest bidder for it among the co-proprietors. 








and after the usual advertisements ; Civil Code of 1808, p. 188, ‘When the eo 


‘money for which it was adjudged. No new title passed by 
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When they were all of full age, the licitation could take place. 
amicably and in such manner as they agreed upon; but if any 
one.of them disagreed, was under age, interdicted or absent, 
the property could be put up for licitation only ata public sale, arexsren.. 





arts, 172, 175. The adjudication of the common property, if P™°P™ of fall 

made to a stranger, operated asa sale to all intents and pur 18° vA age the licita- 

poses ; but when made to one of the co-heirs or co-proprietors place amicably 
and by 

it was not in law a sale, although it bore all the appearances of. & ales sale; but if any — 

sale. It was considered a mode of partition, one of the effects © minors, Pern 

of the action communi dividando; in the words of the Code, it (4° dicted or absent e 

was the complement of the partition; Idem, p. 188, art. 174. could a os 

The adjudication to one co-heir or co-proprietor had only the sale, after the ’ 
usual advertise- 

effect of putting an end to the indivision and of determining ments, | but any 

the rights of the joint owners in the common property ; before % fh 3 This 

ticitation, the right of each co-proprietor extended to the whole oe 

parti- 

and to every part of the undivided thing; there was no por- tion. 

tion of it to which each co-proprietor could be said to be with- 

out any right; it was Z’otum in toto, et totum in qualibet parte. 

By the effect of the licitation, the right of the co-proprietor 

who gave the highest bid became absolute to the whole pro- 

perty, while that of each of the other owners of the property 

resolved itself into a claim for their respective shares of the - 


» 


the licitation, and the co-proprietor who kept the property at 
the highest bid was considered in law as having been the sole 
owner of it from the beginning, under the obligation of paying 
to his co-proprietors their proportions of the price to which it 
might subsequently be carried by licitation between them. 

In describing the effects of licitation, Pothier says, ‘‘Lorsque 
plusieurs légataires ou plusieurs acquéreurs licitent entr’eux 
un-héritage qui leura été legué en commun, ou qu’ils ont 
acquis en commun, celui d’entr’eux qui s’en rend adjudica- 
taire, est censé avoir été directement légataire ou acquéreur 
du total de ’héritage, & la charge seulement de faire raison & 
ses co-légataires ou co-acquéreurs, de leur part dans le prix 
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* 
Easregn. Dis. auquel l’héritage serait porté par la licitation qui en serait faite 
ae SY _ entr’eux.” 
| — ‘Tl suit de ces principes que la licitation entre co-héritiers 
DEPEYSTER. QU CO-propriétaires n’est pas dans notre droit un contrat de 
vente que les parties licitantes fassent de leur part dans l’hé- 
ritage licité & celui d’entr’eux qui s’en rend adjudicataire, 
puisque suivant les susdits principes, l’adjudicataire n’acquiert 
proprement tiers de ses co-héritiers ou co-propriétaires.”’— 
Traité de la vente, No. 638, 639. This doctrine is held by all 
_ the writers on the Napoleon Code from which have been bor- 
rowed the provisions of our Civil Code on the subject. 2 Tro- - 
plong, vente, No. 859, and fol. and No. 876; 12 Toullier, 
No. 155; Merlin, verbo licitation; Civil Code of 1808, 
p- 366, art. 118, p. 206, art. 249, p. 188, art. 174. If then 
_ So where the adjudication to Porter was only one of the -effects of the 
sae Proper), action ‘communi dividando, we cannot think that the circum- 
death of one of stance of his being the executor of Depeyster had deprived 
the co-proprie- 


tors, andwpur- him of the right which he had, in common with his co-pro- 
chased co- 


proprietor, who prietors, of keeping these lots at the highest bid they might 


none the exe” veach at public sale. If instead of a partition effected by lici- 


the sale. Held, ¢o4; 5 ae ; 
ay lle tation, a partition in kind had taken place, it would surely not 


effect of the ac- he contended that Porter could acquire no portion of the pro- 
tion communi di- 


vidando,andthe perty partaken because the estate of which he was executor 
Se aapeived of had in it an undivided interest; in either mode of partition his 
— title to the property would have been the same. The rule 


nbc = that an executor cannot purchase property of the estate he 
purchase. administers, does not therefore in our opinion apply to a case 
like the present. This was intimated in Scott’s executrix vs. 
Gorton’s executor; 14 La. Rep. 122. The very object of the 
partition was to determine what property belonging to De- 
peyster’s estate, was to be administered upon. Until this was 
done, it could not be known whether the right of the estate 
was to the property itself or toasum of money. According 
to the principles above laid down, the very moment the adju- 
dication was made to Porter, his former co-proprietor was 
considered in law as having never had any title to the lots 
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themselves, but only a right to receive a proportion of the il” a 8 


money they might bring by licitation. The share of the de- 
ceased in the common property which by the partition was 
determined to consist of a sum of money, has been adminis- 
tered upon by the executor and his account has been duly 
homologated. 

The judgment of the District Court is therefore affirmed 
with costs. 





MOFFATT vs. MURRAY ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the pleadings charge the plaintiff with fraud and collusion as the holder 
of a note, and the evidence shows its extinguishment by payment, he is bound 
to prove he gave a valuable consideration for it before maturity, without any 
knowledge of what had passed, or he cannot recover. 

The interest which disqualifies a witness, must be the prospect of gaining an 
advantage, or to profit by the judgment in the cause, in which he is called to 
testify. 

This is an action by the holder against one of the makers 
and endorser of a promissory note signed by Murray & Cas- 
sidy, payable to the order of and endorsed by Eusebe Belot. 

Belot admitted his endorsement, but denied his liability, or 
that the plaintiff was the bona jide holder of said note. He 
averred it was given to him in payment and secured by mort- 
gage onaslave; and that James Cassidy is the true holder and 
owner thereof. That before the note was at maturity, Murray 
and Cassidy dissolved partnership, and Cassidy assumed pay- 
ment of the debt; that being in want of money, long before 
maturity, he sold the note to Cassidy for $750, and delivered 
it up to him; that Cassidy has since sued his creditors and 
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Bastenw Drs, Placed respondent on his schedule for the amount of the note 

May, 841. with mortgage on the slave, &c. He expressly charges that 

~worrarr the plaintiff is not the owner, but has colluded with Cassidy 

wvnnsy, ‘0 defraud this respondent out of the amount of said note, and 
prays judgment in his behalf. 

Murray expressly averred that the note sued on was extin- 
guished by payment and delivered up to Cassidy, the maker 
thereof, and who was bound to take it up. 

Upon these pleadings and issues the cause was tried. 

Riviere, a witness for the defendants, declared that he has 
had the note sued on, in his possession; it was made in consi- 
deration of the sale of a Coffee-House from Belot to Cassidy 
and Murray, for $1000, and which Cassidy bought from Belot 
for $750, for which witness blamed him very much. Belot 
not being a man of business, he did not take the precaution to 
erase his name, on the back, when he sold it to Cassidy. The 
note was sold to Cassidy 5 months before it was due. 

Riviere’s testimony was objected to by plaintiff, on the 
score of interest; he being placed on Cassidy’s schedule as a 
creditor. 

There was judgment in favor of the defendants, and the 


plaintiff appealed. 
Greiner, for the plaintiff. 


Preston & Grivot, for the defendants. 


Morphy, J. delivered the opinion of the court. 


This action is brought on a promisssory note of $1000, 
drawn by Murray & Cassidy, to the order of and endorsed by 
Belot. Separate answers have been filed by the defendants, 
but to the same effect; they state in substance that the plaintiff 
is not the bona fide holder of the note sued on, but that it be- 
longs to John Cassidy; that this note had been given to Belot 
in payment of a debt of the drawers to him and secured by 
mortgage on anegro named Richard; that sometime after, 
Murray & Cassidy dissolved their partnership, and Cassidy 





en SUES Ds ea AE Re 












OF THE STATE OF LOUISIANA. 


assumed the payment of all the debts due by the concern; that 
after frequent applications from Cassidy to discount this note, =e 
Belot being in want of money consented to receive $750 in full — 
payment of it and returned it to Cassidy ; that the said Cassidy “Usman. 
has since made a surrender to his creditors, and has placed 
Belot as a creditor upon his schedule for the amount of this 
note, and that it is only since these proceedings that the plain- 
tiff has declared himself the owner of the note; they further 
deny that plaintiff ever gave any valuable consideration for 
said note, but on the contrary aver that he has colluded with 
the insolvent in order to deprive defendants of its amount for 
the benefit of the latter. There was a judgment below for the 
defendants, and plaintiff appealed. 

Pierre Riviere, a witness for defendants, testified that he has 
had the note sued on in his possession; that it was made in 
consideration of the sale of a coffee-house from Belot to Cas- 
sidy & Murray ; that about five months before the maturity of 
this note, Cassidy, one of’ the drawers bought it for $750, and 
that Belot, not being a man of business did not take the ordi- 
nary precaution of erasing his name on the back of the note 
before he returned it to Cassidy. The circumstance disclosed 
by this witness proves clearly the extinguishment of the debt. 
After thus regaining possession of his note it was a gross fraud 
on the part of Cassidy to put it again in circulation with Belot’s 
name on it as endorser. When he filed his schedule he well , ; Ry 
knew that Belot was no longer the holder of the note, and his ne with 
putting down his name as a creditor for its amount creates ukees and col- 
strong presumption that he had not yet passed the note to any holder oleuin 
one. But if owing to Belot’s neglect to erase his endorsement poll 3 
Cassidy has been enabled to negotiate this note; and if the *#°8™ by cntngennnte 


payment, - 

Plaintiff had taken it in good faith before its maturity, and is Pound to 
without any knowledge of the circumstances under which it valuable Sonsl- 
deration for it 

was replaced in circulation, it is by no means clear that he before maturity, 


would be without any right to recover. In this case, however, tnovietgn ~. 


the record furnishes no evidence of any attempt on the part of what Pg - 


the plaintiff to establish from whom he holds this note or what my recover. 
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Edgrenw Drs. consideration he gave for it. Under pleadings which charged 
ba him with fraud and collusion, and evidence showing the extin- 
‘Spurr guishment of this note, he was bound to prove that he had 
murRar. given for it a valuable consideration before maturity and with- 
out any knowledge of what had passed in relation to it. We 
are of opinion that the plaintiff cannot recover; but that the 

judgment below should have been only one of non-suit. 
The interest ‘Lhe testimony of Riviere has been objected to on the score 
which disquali- of interest. The bill of exceptions does not state the nature 


fies a witness, 


must - the of his interest; we understand it however to be that interest 
ros oO » ° . ° . . 
pote am an ad- which he, in common with the other creditors of Cassidy, is 


ay ” the Supposed to have in increasing the fund to be distributed among 
an ray mrt them. The interest which legally excludes a witness must be 
he is called to the prospect of gaining an advantage or profit by the judgment 
testify. ‘ , 
in the cause in which he may be called upon to testify, and 
which would be an immediate consequence of such judgment. 
The decision in this case, if in favor of defendants, would leave 
yet to be tried the issue between the plaintiff and the creditors 
of Cassidy, as to the right of the former to the proceeds of 
the slave mortgaged to pay this note; the result of that con- 
troversy will depend on the evidence adduced in it, and will 
not be governed by the judgment in this case. The interest of 
this witness is only in the question, not in the event of the 
suit; it may affect his credibility but not his compency ; 4 La. 
Rep., 201; 10 Idem, 24; 3 Martin, N.S., 12. 
It is therefore ordered that the judgment of the District Court 
be reversed ; and that ours be for the defendants as in case of 


non-suit; the appellees to pay the costs of this appeal. 






































OF THE STATE OF LOUISIANA. 
GERMAN Et Ux. vs. NICHOLLS Et Al. 
APPEAL FROM THE COURT OF bys FIRST JUDICIAL DISTRICT. 


The legitimate daughter will inherit the property of her deceased mother to i NICHOLLS = AL, 
exclusion of an illegitimate son, not born in wedlock. Ee 


Property purchased under the husband’s own judgment becomes a part of the 
community ; although it may entitle him to the price which he paid for it, as a 
charge in the settlement of the community. 


| 3 : This is an action instituted by the plaintiff, Thomas German oe 
mY and his wife Edna Wood, to recover the undivided half of two 
lots in the city of New Orleans, in right of her mother, the late 
Nancy Nicholls. She alleges and shows that her mother had 
‘ intermarried with one Reuben Nicholls, and that during the 
marriage, the lots in question were acquired, and were part 
of the community existing at her mother’s death, between her 
and her husband. 
She further shows that, the defendant, Nathan Nicholls, is in 
possession of said property without any right or title to it; at 
least to one undivided half, and prays judgment for her interest 
and part therein. 


ek iis ta 
~ 


» 


The defendant denied the plaintiff’s right, as heir or other- 
wise, or that any community ever existed between Nancy 
Wood and Reuben Nicholls. He sets up title in virtue of a 
sheriff’s sale. Reuben Nicholls now intervened and claimed : * 

Kf the property in his own right and as never having been divest- 
ed of his title. He denied both the plaintiff’s and defendant’ s 
titles or claims to the disputed premises. 

Upon these issues the case was tried. The evidence of the 
case is fully stated in the opinion of this court. There was 
judgment in favor of the plaintiff for only one fourth of the 
property she claimed; the: District Judge being of opinion 
there was another heir. The petition of intervention was dis- 
missed and the intervenor appealed. By agreement, the ap- 
peal comes up as to all the parties. 


~~ 


Benjamin, for the plaintiff, insisted on her right-to recover : 
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Bey ly, 18Al. 


~~ "* of plaintiff's mother. She is shown to be the only legitimate 
NICHOLLS ET AL. heir of her mother, and as such is entitled to all her mother’s 
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1. The property described in plaintiff’s petition was clearly 
community property, and the community existed at the death 


interest in the community. La. Code, arts. 2314, 2371—see 
also La. Code, 1401, 2, 4, and the note of Sirey thereon—also 
1 La. Rep. 520. 


2. The sale in the suit of Hanse & Hepp vs. R. Nicholls 
has not divested the title of Mrs. Nicholls or her heirs.—They 
were never made parties.—The debt for which the property 
was sold was a private debt of R. Nicholls, contracted before 
the marriage, for which community property could not be 
made liable; La. Code, art. 2372. The sale was made after 
Mrs. Nicholls’ death, and on its face purports to convey noth- 
ing but the title of R. Nicholls. The plaintiff therefore prays 
that the judgment of the court below be amended in her favor 
as prayed for in the answer to the appeal. 


Roselius, for the defendant, insisted that the evidence did 
not show that the plaintiff’s wife was the legitimate heir of Mrs. 
Nicholls, whose real name was Nancy Trice; and further, that 
there was no community of property existed between Nancy 
Trice and Reuben Nicholls. She was the lawful wife of ano- 
ther man, with whom she had lived. 

2. The evidence shows that Reuben Nicholls was divested 
of all title to these lots by the sheriff’s sale to Nathan Nicholls, 
the defendant. That he holds by a good and valid title and 
cannot be evicted by the pretensions of either of the adverse 
parties to this suit. 


M. M. Robinson, for the Intervenor, made the following 
points : 
AS AGAINST THE DEFENDANT : 


1. The sale under which he claims was fraudulent and void. 
See testimony of Burrough’s for what occurred at the sale, 
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OF THE STATE OF LOUISIANA. 
and the cases of Sides vs. M‘Cullough, 7 Martin, 654; Brous- 


sard vs. Sudrique, 4 La. Rep., 347, and Brown, &c. vs. Cobb, — 


&c., 10 Idem, 172; that parol evidence is admissible under the 
circumstances of the case. 


2. The defendant was incompetent to purchase at the sale, 
being the agent of intervenor, whose property was sold. See 
Shepherd vs. Perry, 4 Martin, N. S., 273-5. 


3. He is not entitled to allowance for improvements, being a 
holder in bad faith; La. Code, 3414-16. 


AS AGAINST PLAINTIFF : 
1. Her title as legitimate daughter of the wife of intervenor 
is not established by legal or satisfactory proof. 


2. The property in suit was not community property of Ni- 
cholls, the intervenor, and his wife ; one of the lots is clearly 
proved to have been purchased by intervenor at a sale under a 
judgment in his favor against Hayward Pierce, for a debt due 
anterior to the marriage. 


Martin, J. delivered the opinion of the court. 


The plaintiff’s wife, Edna Wood, claims to be the sole heir 
of her: late mother, who had intermarried with one Reuben 
Nicholls; and as such alleges she is the owner of the undi- 
vided half of two lots of ground in New Orleans, acquired by 
the husband of her mother, during marriage, making part of 
the community property at her mother’s death, and which is 
now in the possession of the defendant. The defendant plead- 
ed the general issue ; and denied the heirship of the plaintiff’s 
wife ; or that any community of property ever existed between 
the plaintiff’s mother and Reuben Nicholls; that she was not 
his lawful wife, having been previously married to another ; 
and that the marriage alleged to have existed between them 
was null. The defendant further averred that he was the law- 
ful owner of said’lots, having acquired them by purchase in his 
own right at sheriff’s sale; that he holds under Reuben Ni- 
cholls, who had bought them with his own funds, belonging to 








NICHOLLS ET At. 
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4 Rasrnes Den him individually, and they never entered into the community, 

= Banal if any ever existed between the plaintiff’s mother and said R. 

amo Nicholl | 

__ > Melons er 4% When the cause was at issue, Reuben Nicholls intervened ; 
opposing both plaintiff and defendant, alleging the lots in 
question to be his property. He states that being about to 

_ leave the State temporarily, he made a simulated sale of said 
lots to the defendant, Nathan Nicholls, in whose possession he 
placed them for the sole purpose of protecting them in his ab- 
sence, and taking a counter letter accordingly. But in violation 
of his trust, the said Nathan had the lots sold by the sheriff to 
satisfy a judgment existing against him at the time of the simu- 
lated sale ; although he had provided the said Nathan Nicholls 
with funds out of which he had bound himself to discharge and 
pay off said judgment. 


















The District Judge was of opinion from the evidence that 
the plaintiff’s wife was not the sole heir of Mrs. Nicholls, but 
that there was a son also who must divide the inheritance. 
There was judgment in favor of the plaintiff for only one undi- 
vided fourth of the lots, with her proportion of the rents and 
profits, and against the intervenor, from which he alone appeal- 
ed. But the parties have joined in an agreement that the 
whole case might be determined in this court, in the same 
manner as if either or both of the original parties had ap- 
pealed. ’ 


We will first notice the petition of intervention. The Dis- 
trict Judge was of opinion that the intervening party must suf- 
fer from his ill-placed confidence in the fidelity of the person to 
whom he made a simulated sale of the property. That his title 
in the lots was divested by the sheriff’s sale ; especially as that 
sale was made with his consent and co-operation, as is proved 
by his own witness, Burroughs: And it no where appears that 
the defendant had any funds of the intervenor, with which he 
might have paid off the judgment, under which this property 

e was sold. 
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On the other hand the counsel for the defendant strenuously Ea wee ad 
mages that me present case is not such an one, as respects the 


OB. 
aid; that the rights of the intervenor, admitting he has any, ™!Honts AL 
arose ex turpi causa, ex dolo malo, and that the possession of 
the defendant ought to be protected. 


As the case is now presented to us, we do not think proper 
to decide further between these parties, than to dismiss the pe- 
tition of intervention ; leaving them to the litigation of any 
rights they may have in relation to the matters in contestation 
between them, hereafter. 

The plaintiff’s wife has fully shown that she is the lawful 
daughter of her mother while the latter was the wife of James 
Wood, and born in wedlock; and that the mother after the 
death of Wood intermarried with Reuben Nicholls, who ac- 
quired the property in controversy during said marriage. 

The plaintiff’s counsel complains, in this court, that judg- 
ment was given for only one-fourth of the premises claimed, 
when it should have been for one undivided half. The Dis- 
trict Judge was however of opinion that the plaintiff’s wife was 
not the sole heir of her mother, but that the latter had a son 
who is also heir. The evidence shows that the mother was un- ~ 
married when she had this son, and that he is, if living, illegi- 
timate. These facts were proved by evidence which was re- 
ceived without objection. 


The District Judge was therefore in error in concluding that 
the plaintiff’s wife was not the sole heir. For even if the son The 
were living, he is shown to be illegitimate and cannot in- inherit 
herit with his legitimate sister. She is therefore entitled to ve 
one undivided half of the lots in controversy. It has been ‘ the : 
further urged by the defendant’s counsel, that one of the lots — 
was purchased by Reuben Nicholls at a sheriff’s sale, under lock. 
an execution which issued on a judgment which was his private 
property. This does not prevent the lot when purchased, 


from’ becoming community property ; although it may entitle 


= 8, i 
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Easrern Dis, him to the price which he paid, as a charge, in the settlement 

May, \84l. of the community. The other lot appears to have been pur- 
ernman eT ux. chased and acquired in the ordinary course of business during 
mresoute tv at, the marriage and is clearly community property. 


It is therefore ordered, adjudged and decreed that the judg- 
7“ ar. Ment of the District Court be annulled, avoided and reversed ; 
chased under and proceeding to give such judgment as, in our opinion, should 
the husband’s 
own _ judg- have been rendered in the court below: It is ordered, and ad- 
part of ho eum judged that the plaintiff, Edna Wood, wife of Thomas Ger- - 


munity; altho’ man, do recover of the defendant the one undivided half of 
it may entitle 


wer he paid two lots af ground, described in the petition ; to be partitioned 
wht e 
for it, Par according to law: allowing the defendant the estimated value 


poo lied of the improvements and buildings made by him on that por- 
community. tion of the lots which may in the partition be given to the 
plaintiff: And it is further ordered and adjudged that said 
plaintiff do recover of the defendant rent at the rate of fifteen 
dollars per month from the 26th of May, 1835, the date of ju- 
dicial demand, until the delivery of possession of the one undi- 
vided half of said lots to the plaintiff: And that the cause be 
remanded for the purpose of making a partition and ascertain- 
ing the value of the improvements and amount of rent ac- 
crued: That the intervention be dismissed at the costs of the 
intervenor ; reserving any rights that may exist between him 


and the defendant; the latter paying the costs of the appeal. 
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nt 4 RUSSELL ET AL. vs. WILSON. EASTERN Dis. 
} May, 1841. 
1T- —ae 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. RU BY at 
ng vs. 


The act of 1826, which declares that in cases where the debt is not yet due and © WILSON, 
the creditor swears his debtor is about to remove his property out of the State ' 

ig- before said debt becomes due, “an attachment may issue,” does not apply to 

d; : Steam-Boats and Vessels, which from their nature must necessarily be taken 

from the State. ; 


ald 

ad- This suit commenced by attachment. The plaintiffs allege they 
or °° 4 are residents of the State of Kentucky, and hold a note on the 
of defendant, who resides in Mississippi, for $6420, executed and 
ed signed at Vicksburg, by the defendant and others, payable at the 
lue : Merchants’ Bank in New Orleans, on the Ist March, 1841; 
or- 4 which note they further allege, is secured by mortgage execut- 
the ed by said Wilson on the steam-boat Rodolph, the 20th March, 
aid =} 1840. They pray that the boat be attached, &c. The attach- 
en ment was applied for on the 23d February, 1841; being 
ju- several days before the debt became due. The plaintiff, Rus- 
di- sell, made the usual affidavit, ‘‘that the defendant resides per- 
be manently out of the State; and was about to remove his property 
in- from the State of Louisiana, before said debt became due.”’ 
ac- | ° The attachment issued and was levied on the steamboat ” 
the | .  Rodolph, and she was also sequestered. On the 12th March, 
Lim 1841, the defendant’s counsel took a rule on the plaintiffs, to 
. _ show cause, why the attachment and sequestration should not 


be set aside, on the ground of insufficiency of the security ; 
that the debt was not due, and the suit premature at its incep- 
tion; and that the affidavit was not true. 

On hearing the rule, evidence was taken relative to the is- 
sues, and facts involved. It appeared, there was no intention 
to remove the boat, with a view of avoiding this debt. She was 
running in the Yazoo trade, and making her regular trips. 


There was judgment, making the rule absolute. The plain- 
tiffs appealed. 


Peyton and Smith, for the plaintiffs. 
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Easterns Dis. 1. That statute requires only, that “the creditor has reason 


May, 1841. 





WILSON, 


to believe, and does verily declare, that the debtor intends to 


sonar“ remove his property.”” Now ‘the creditor swears, that said 


debtor is about to remove his property.” Acts, 1826, p. 170, 
sec. 7. 

2. That statute referred only to the debtor who, it was be- 
lieved, intended to remove his property, at any time, whether 
before or after the debt should become due. The law now ap- 
plies only to creditors, who are about to remove their property 
‘‘before said debt becomes due.” 

3. That statute applied only to the debtor who was “about 
to depart permanently from the State or to remove his pro- 
perty.” This, says the Supreme Conrt, 5 Martin, N. S., 454, 
means only debtors who reside in the State at the time of 
the contract. Granted.—But the law is different now. The 
departure of the debtor now does not authorize an attachment, 
however permanent the departure may be. The word “his,” 
before property is not restricted now to the description of the 
debtor in the previous clause of the sentence. On the con- 
trary, now the attachment may issue if oath be taken in con- 
formity to any of the requisites of number one, two or three 
of article 240. The requisite of number two is ‘“‘when such 
debtor resides out of the State.’ So that the “residence” at 
the time of the attachment is the only question which can be 
now raised as to residence. The section of the act of 1826 is 
expressly styled an amendment of articles 242, 243 and 244 
of the Code of Practice: while the section of the act of 1817 
has no reference to the 2d section of the same act, which cor- 
responds to the articles of the Code of Practice cited. So that 
the law now applies to any debtor who (Ist) is about leaving 
permanently the State, er (2d) who resides out of the State, 
(3d) who conceals himself to avoid being cited, and the law by 
the act of 1817 applied orly to the debtor who had resided 
here and was ‘about permanently to depart”. or remove his 
property. This construction of the law as it now stands was 
adopted by this court in the case of Tyson et al. vs. Lansing ; ° 
10 La. Rep., 444. 
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The law is now, as to attachment, somewhat similar to the Easrzmw Drs. 


law before the act of 1840, relating to arrest on which this 
court decided that the debtor who absents himself even for a 
limited time might be held to bail; 13 La. Rep., Roberts et 
al. vs. Page. 


C. M. Jones, for the appellee, contended that the suit was 
premature. The note was payable at a particular place, and 
payment must first be demanded before suit, at the place de- 
signated; 15 La. Rep., 242. 

2. It was well known between these parties, as the evidence 
shows, that the note was given as part of the price of the boat, 
and that she was to run in the Yazoo trade, in which she was 
engaged at the time. The plaintiffs were cognizant of this 
fact. The boat was not to be, confined to the limits of the 
State. How could the oath be taken in reference to this 
property, that the defendant was about to remove it from the 
State ? 

3. If this attachment is sustained it will have a very inju- 
rious effect on trade. The object of running a steam-boat and 
of trade can be defeated at the instance of a creditor, and great 
‘ loss ensue. The very end and object is to keep the boat run- 
ing. A cotton factor who sells cotton to a non-resident and 
takes his bill at four months, might as well attach and prevent 


the cotton from going out of the State, although he knew it~ 


was to be shipped to a foreign port, and was not to remain in 
the State until the bill fell due.-—See case of McClintock et al. 
vs. Cairnes et al., 5 Martin, N. S. 450. 


Morphy, J. delivered the opinion of the court. 


The plaintiffs are appellants from an order setting asid® writs 
of attachment and sequestration obtained by them against the 
steam-boat Rodolph belonging to the defendant. These pro- 
ceedings had been instituted about ten days before the maturity 
of anote of $6420 62, drawn by defendant to their order in 
Vicksburg, and made payable on the first of March last, at the 
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pa a Merchants’ Bank of the City of New Orleans. This note was 
secured by mortgage on the boat attached. The parties to 
vs. this suit are all non-residents; the plaintiffs residing in Ken- 
wiLson. tucky, and the defendant in Mississippi. We have already 
had occasion to decide that the provisions of our Code of Prac- 
tice as amended by the statute of 1826, authorize the issuing 
of an attachment in cases where both plaintiff and defendant 
reside out of the State, and where a debt is not yet due; 10 
La. Rep. 447; but while we make this declaration, we cannot 
tefrain from expressing the regret that our attachment laws 
have received such an extension. Its policy may well be 
questioned. Independent of the vast increase of litigation it 
creates in our courts to the delay and prejudice of the business 
of our own citizens, and the many vexatious and oppressive 
proceedings it gives rise to, such legislation tends materially to 
injure the true interests of the country in a commercial point 
of view; foreign merchants must surely feel some reluctance 
in sending their goods and merchandize within the limits of 
our State, or in placing funds in the hands of agents here for 
the purpose of purchasing the products of our soil, liable as 
their property is to be attached and subjected to sacrifice and 
heavy costs, for debts wherever contracted and however re- 
mote the period of their maturity. 
om, wna In the present case we are of opinion that the boat was not 
clares that in liable to be attached before the note sued on became due. The 
saan wenne the xpressions used in the statute of 1826, “‘that the debtor is 


debt is not yet © 
due andthe ere- ghoyt to remove his property out of the State before the debt 


ditor swears his ‘i 

_— is om becomes due,” must be understood as applying to property 
© remove his : . z ® j 
property out of which the creditor might have supposed would not be carried 


th : ; , 
~ egy pon out of the State, and to which he might have looked for his 


¥ . . . . 
os, on security at the time of contracting or since; but it would be 


issue,” does not-ynreasonable to extend them to a species of ‘property which 
apply to Steame " ; uae i 
boats and ves- from its nature and destination must necessarily be taken out of 


sels, which fi A . 
Gor ye the State, and which the creditors of the owner could not have 


eng omege we: believed would remain continually within its limits. To consi- 


the State. der steam-boats and vessels in ordinary cases as coming within 














OF THE STATE OF LOUISIANA. 371 


the meaning of the statute of 1826 would be to declare at once Easter Dis. 
that their owners are to be deprived of the free use of their May, 1841” 
property as long as they have any outstanding claims against ***\ ¥* aL, 
them. If this exception is not written in the law, it must be im- — Witson. 
plied, for it results from the nature and fitness of things, and is 
imperiously called for by the interests of trade. In applyinga 
r statute so much in derogation to the general principles of juris- 
prudence, we feel bound to give it such a construction, as will 

lessen the evils and inconvenience likely to flow from it. 

But in the present instance, it appears to us that the plaintiffs 
were bound in good faith to abstain from the proceedings they 
instituted before the maturity of their claim, even were they 
strictly legal. ‘This boat appears to have been sold to defen- 
dant by the plaintiffs. It has been asserted in argument and 
not denied that the note sued on was given in part payment of 
the price; at all events it was secured by a mortgage on the 
boat ; when this mortgage was taken by the plaintiffs, they well 
knew that this steamer was engaged in the Yazoo trade ; it was 
not contemplated by either of the parties that'she was to lie 
a whole year idle in the port of New Orleans; on the contra- 
ry, it must have been their mutual understanding that during 
all the time allowed for the payment of this note, the boat was 





freely to continue in a trade in which New Orleans was one of 
the termini, and Yazoo, in the State of Mississippi, the other. 
No fraud or intention to defraud is alleged, nor is there any 
reason given for these proceedings, except that defendant was 
about to remove his property out of the State. The plaintiffs 
might with the same propriety have attached the Rodolph the 
day after taking the note and mortgage. The evidence shows 
that when the boat was seized, she was taking in freight and 
was to have started that very day on one of her regular trips, 
that she had a return cargo’ engaged, and would in all proba- 
bility have been back in our port at the time the note fell due. 
Not a tittle of evidence has been adduced to raise the suspicion 
that any thing unfair was in the contemplation of the defendant.’ 


If plaintiffs could attach or sequester the boat mortgaged be- 
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Eastern Dis. fore the expiration of the credit they agreed to give defendant, 


May, 1841. 


CURATOR 
vs. 
FERRAUD FILS, 


it is difficult to perceive why a cotton factor who sells a thou- 


| MONBOUCHET’s sand bales of cotton to a non-resident for any European mar- 


ket, and receives his bill payable at a future day, cannot attach 
the cotton when about to be shipped on the ground that the 
debtor is removing his property out of the State. Such anun- 
just and faithless course of conduct could not be tolerated with- 
out a total disregard of the first principles of justice and fair 
dealing. 

The judgment of the Commercial Court is therefore affirm- 
ed with costs. 


MONBOUCHET’S CURATOR vse FERRAUD FILS. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY 


OF NEW ORLEANS. 


Every court has jurisdiction to compel obedience to its orders. 


A purehasing creditor retaining the price, is bound to refund or pay over his 
share of the law charges of an insolvent estate. 


Five days notice of the service of a rule, is sufficient to bring the party into 
court. 


In this case the curator having filed his tableau of distribu- 
tion, which was homologated, and in which it appeared the 
defendant was a purchasing creditor of property of the estate 
to the amount of $2250, retaining the purchase money. His 
share of the law charges on the final administration of the es- 


_ tate, which proved insolvent, was $443 25. ‘The curator took 


a rule on him to pay over this sum, which was made absolute, 
and he appealed. 
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J. Seghers, for the curator and absent creditors. Eastzns Dis. 
May, 1841. 
Canon, contra. MON BOUCHET’S 
4 CURATOR 
abate 08. 
Martin, J. delivered the opinion of the court. FERRAUD FILS. 


The curator’s account of the administration of the estate of 
J. B. Monbouchet, having been filed and homologated, a rule 
was taken on the defendant and appellant to show cause why 
he should not pay into court the sum of $443 25, with which 
he is charged in the above account. The rule was made ab- 
solute ; he afterwards took a rule on the curator to show cause 
why the judgment against him should not be rescinded, and on 
this last rule being discharged, he appealed. 

lt appears that as a creditor by mortgage, he received a sum 
of $2250, the proceeds of the sale of the mortgaged property. 
The estate proving insolvent he became responsible for the 

sum with which he is charged on the tableau, as his proportion 
~ of the law charges, &c. 


He sought to set aside the rule which had been obtained 
against him, on an allegation that the Court of Probates was 
without jurisdiction, and that he had not proper notice of the 
rule. 

I. It appears to us that the court correctly disregarded his 


‘pretensions. He had entered into an obligation to refund so A purchasing 
oe ‘ creditor retain- 

much of the proceeds of the sale, which he had received, as ing the price, is 
‘ ae ee ‘ bound to refund 
might be needed to satisfy his proportion of the law charges or pay over his 
which the estate was not sufficient to pay. Of this he was the — ie 


mere depositary ; for he would not have been permitted to re- solvent estate, 
ceive any part of the proceeds of the sale, unless he hadenter- 


ed into the above obligation. Thissum he holds subject to the has jurisdiction 
to compel vbe- 


order of the court, and must pay when the order is made re- dience to its or- 
quiring it. Every court has jurisdiction to compel obedience 


to its orders. He has made no objection as to the amount Five days no- 
lai tice of the ser- 
claimed. vice of a rule, 
Il. The rule was taken returnable on the 27th of March, Wetug Me cle 
1839, and was served on the appellant on the 22d, five days into court. 
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Eastern Drs. before the return day. This is sufficient notice to bring the 


party into court. 
It is therefore ordered, adjudged and decreed that the judg- 
ment of the Court of Probates be affirmed with costs. 


| 








CHITTENDEN vs. PAGE ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


A lot of furniture under seizure is bought by an intervening party, who pays the 
debt, gives his note for the balance of the price, and takes the sheriff ’s receipt 
forthe property on storage. Held, that it is a good sale and delivery. The 
possession was given by the officer, who afterwards as agent of the purchaser, 
takes it on storage. 


‘ 


This case grows out of a seizure of a lot of furniture. The 
plaintiff having obtained a judgment for $742 against the de- 
fendant, Mrs. Maria C. Page, caused execution to issue the 
20th November, 1840, which was levied on a lot of furniture, 
that had been previously attached and sequestered at the suit of 
Brower & Co., and was in the sheriff’s store-house. It ap- 
peared in evidence that R. M. Bines, came forward and paid 
Brower & Co’s debt, and took a sale of the goods from Mrs. 
Page, with Brower’s consent, who released the seizure on be- 
ing paid. The sale purported to be made for $1000 in cash 
and the purchaser’s note for $1500. Bines took the sheriff’s 
receipt for this furniture on storage. On the next day, the 
plaintiff levied his execution on the same furniture in the store- 
house, and gave the sheriff an indemnifying bond to sell it. 
Bines now intervened and made opposition to the seizure, 
basing his opposition on the sale of the property to him. 

The plaintiff alleged this sale to be fraudulent and simulated, 
made to defraud creditors; and that no delivery of the pro- 
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perty had been made. The cause was submitted to a jury Eastern Dis 


on this issue. A mass of testimony was taken and interroga- 
tories propounded by the plaintiff to the intervenor, touching 
the fairness of the sale, &c.; which were fully answered, and 
went to the jury uncontradicted. There was a verdict and 
judgment for the intervenor, and the plaintiff appealed. 


Greiner, for the plaintiff and appellant. 
Elwyn, contra. 
Garland, J. delivered the opinion of the court. 


The plaintiff being a judgment creditor of the defendant, on 
the 20th of November, 1840, issued his execution, which on the 
same day was levied on a large quantity of household furniture, 
which is claimed by the intervenor, who alleged, he purchased 
it on the 19th of November, 1840, for a valuable consideration, 
as will appear by a notarial act, filed with his petition of inter- 
vention. 

The plaintiff denies, the intervenor is owner of the furniture ; 
he says, if it ever was sold, it was not delivered before his 
seizure ; that the sale was fraudulent and void, as the defendant 
was in insolvent circumstances at the time, to the knowledge 
of the intervenor; that he knew of the judgment, as he had 
once been summoned to answer, if he had not property of de- 
fendant’s in his hands; that although $1000 was paid in cash 
when the sale was passed, and a note given for $1,500° more, 
yet it was all done for the purpose of defrauding him; that 
the money belonged to defendant, and the note was not to be 
paid; that the intervenor has no means whatever and defen- 
dant knew it, that the sale was made for $2,500, whilst the 
property was worth upwards of $5,000; that the intervenor 
has no family, keeps no boarding house, the property cannot 
be used by him as he is not engaged in trade, and the pur- 
chase will prove a loss to him, if he is in good faith; that 
defendant is to keep the boarding house and the purchase was 
made to assist her; and lastly, he has a privilege on a quantity 


May, 1841. 
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Eastern Dis. Of carpeting and other articles. In addition to all these alle- 


May, ‘1841. 


gations, the plaintiff propounded interrogatories to the inter- 


CHITTENDEN venor to know where and how he obtained the $1000 he paid, 


PAGE ET AL, 


whether he got it from a bank, and what bank, whether he (the 
intervenor) owned any property in the city, and if so, what it 
was; whether it was not understood that defendant was to 


remain in possession of the property, and finally where his 


note is, and if he ever expects to pay it. 

To these interrogatories, the intervenor seems to have an- 
swered with much good faith, that he borrowed the $1000 from 
a friend and returned it in a few days after, as he got a note 
discounted in bank to repay it, that he has some promissory 
notes and furniture, also thirty eight lots of ground in the 
parish of Jefferson, which are paid for. That there was no 
understanding between him and defendant that the furniture 
was to remain in defendant’s possession, that the sale was not 
made with the intention of defrauding plaintiff, but to assist 
defendant, who is, as he believes able to pay her debts as far 
as he knows any thing about them, but is temporarily embar- 
rassed, and that he expects to pay the note he has given when 
it becomes due. 

This suit is an instance of the trouble and difficulties a cre- 
ditor may sometimes bring on himself, by pursuing a harsh 
and vexatious course towards his debtor. The demand of the 
plaintiff is for less than $900, a person who appears to be en- 
tirely solvent, and proved to be honest, acknowledges he owes 
the defendant $1,500, payable in one year. . Yet in place of 
calling upon him in the manner prescribed by the act of the 
Legislature of 1839, the creditor pursues a course calculated 
to harrass all the parties and cast odium 6n them, without ad- 
vancing his own interests. When he requested the sheriff to 
make a levy, that officer told him the property had been sold, 
yet he persevered and gave a bond to indemnify him, for seiz- 
ing in the hands of a third person. 

The evidence shows that Brower & Co. had an attachment 
and sequestration for about $1000 against the defendant, the 
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intervenor agreed to purchase the furniture in possession of the Easrean~ ‘Dis. 
sheriff and pay the demand, the defendant made a sale for Ss. 
$2,500, Brower & Co. joined in it, received the $1000 in C™*ThRums 
cash, subrogated the intervenor in all their rights, and the Pacssrat. 
same day, they and defendant requested the sheriff to deliver 4 jot of far- 
the possession to the purchaser, which he did, as appears from — aay 
the receipt of Hozey, acknowledging he had received the fur- bought by an 

: intervening par- 
niture on storage. All this had taken place before plaintiff ty, who pays the 
issued his execution. This delivery the plaintiff contends was poe yA be 
not sufficient, and rests his case very much on it. Upon the — ee 
evidence adduced, we think there was a sufficient delivery of pee oe = 
the furniture. The seizure by the sheriff divested the defen- property on sto- 
dant of all right of possession of the property, and when he isa geod aie 
with the assent of the defendant and intervenor, delivered it to 944, me 
the latter, by giving him a receipt as having received it on sto- —o or 
rage, the provisions of the law were complied with. La. Code, a P 
arts. 2452—53. The possession was given by the officer, and purchaser, takes 
afterwards as an agent he received the furniture on storage. wl: 

As to the sale being fraudulent on account of the known 
insolvency of the vendor, we think the allegation is not sus- 
tained. It is not shown the defendant owed any person but 
Brower & Co. and plaintiff. Their debts were less than $2000. 
The sale was made for $2,500, and plaintiff says, defendant’s 
furniture was worth upwards of $5000. The intervenor denies 
on oath in his answers to interrogatories that defendant was 
insolvent, and no effort is made to contradict him. 

After the admissions that $1000 in cash was paid as a part 
consideration of the sale, and a note for $1,500 more executed; 
it is difficult to conceive an intention to defraud the plaintiff 
out of a debt of less than $900, when the $1,500 was more 
than sufficient to pay it. The intervenor says on his oath, he 
expects to pay that note at maturity. 

It is proved that the intervenor is a clerk in a bank, at a li- 
beral salary, that he has some property, and although the 
purchase he has made, may not prove a profitable one, we 
cannot on that account say the sale is fraudulent. The jury’ 

48 VOL. XVIII. 
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Eastenw Dis. upon hearing all the testimony, found a verdict for the inter- 


1841. : . , 
EX venor, and we see no sufficient cause to disturb it. 4 
— The judgment of the Commercial Court is therefore affirm- 


TS. 
TYSON. ed with costs. 
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LAIDLAW vs. TYSON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the plaintiff as agent, agreed to furnish freight for a vessel at a certain 
rate and 5 per cent. primage thereon, and the freight was not received as 
agreed on; but the Captain made a new contract for freight to. which the plain- 
tiff was not a party: Held, that the latter cannot charge for the freight. 


This is an action on a freight or commission account accord- 
ing to an agreement, and an account for $889 annexed. 

The defendant admits he entered into an agreement with the 
plaintiff by which the latter was to furnish a cargo of cotton 
for the ship Normandie, from Vicksburg to Liverpool at 15-16ths 
of a penny per pound freight, and 5 per cent. primage. The ’ 
cotton was to be pressed; but when he arrived at Vicksburg, 
no pressed cotton was to be had, and he took unpressed cotton 
at a penny and one eighth per pound. He avers he has paid 
the plaintiff the greater part of his account and tenders him the 
balance, as he has heretofore done, of $107 10, and prays to 
be dismissed with his costs. 

There was judgment however, for the whole amount claim- 
ed, and the defendant appealed. 


L. C. Duncan, for the plaintiff. 
Strawbridge, contra. 


Garland, J. delivered the opinion of the court. 
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The plaintiff claims “the sixteenth of a penny on the weight Easrzan Drs, 
of the cargo of ship Normandie” from Vicksburg to Liverpool, 2 
being 667,035 pounds of cotton, also 13 per cent. premium **1NEAW 
for exchange on 173/. 14s. 1d. sterling. TYSON, 

It appears that plaintiff chartered the ship to proceed to 
Vicksburg and take a cargo of cotton to Liverpool, for which 
he was to pay 15-16ths of apenny sterling per pound and 5 per 
cent. primage, for which the defendant was to pay him a com- 
mission of five per cent. on the freight. Although it is not 
mentioned in the written contract, it is clearly proved that it 
was understood the cotton was to be compressed. When the 
ship arrived at Vicksburg, no press was in operation and com- 
pressed cotton could not be obtained. The captain then made. 

a contract with a merchant to take a cargo of cotton not com- 
pressed at the rate of a penny and one-eighth sterling per 
pound, and received the quantity stated, which he delivered in 
Liverpool. Under this last contract, to which the plaintiff was 
not a party, he claims the sum of $889 24, whether as dama- 
ges, or as being interested in the contract, the petition does 
not state. 

We cannot in a legal or equitable point of view see what |. Where the 


plaintiff, as 
right he has to claim more than his commission of five percent. an, agreed to 


freigh 
on the freight, which the defendant is willing to allow. If the ee 


- P : certain rate and 
amount is claimed as having chartered the vessel, the answer § per. cent.» pri- 


is he was to furnish a cargo and did not comply with his con- oud th nigh 
tract at all; if the sum is claimed as the difference between the _ not received 


as agreed on, but 
price contracted for originally and that paid, it can be as satis- the copeala 


factorily met, by reminding the plaintiff he was to furnish =o ae as 


compressed cotton, the ship was obliged to take that which was which the plain. 





was not a 

not compressed and therefore took a less quantity, which was to ot a, Oe 
itter can 

be made up by the increased price of freight. charge for the 


freight. 


If the plaintiff be entitled to any thing on the contract be- 
yond his commission, it would be the difference between fif- 
teen-sixteenths of a penny and a penny and an eighth per 
pound, but the whole evidence satisfies us he was acting as an 
agent to procure a vessel for the shippers at Vicksburg, and 
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a cig De when she arrived there the principals had a right to make any 
lay, 1841. 


change in the contract they pleased, which would not deprive 
him of the commission stipulated to be paid him. Upon a full 
examination of the case we do not think the plaintiff entitled to 
recover more than the sum the defendant acknowledges to owe 
and legally tendered him. 


The judgment of the District Court is therefore annulled 
and reversed, and proceeding to give such judgment as in our 
opinion ought to have been rendered in the court below, it is 
further ordered and decreed, that the plaintiff do recover of and 
have judgment against the defendant, for the sum of one hun- 
dred and seven dollars and ten cents; the costs subsequent to 
the 12th of July, 1838, to be paid by the plaintiff as well as 
those of this appeal. 


TYSON vs. LAIDLAW. 


3 / 
PA O Se 1G SE, (pe APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


GJS of 
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It is not sufficient to prove the correctness of a charge, to show it is a custom in 
New Orleans ; the law is more extensive than the customs of a city. 


So the consignee of a vessel inwards, is not entitled to charge commission on the 


SAL 24 $2 Y outward cargo as a customary charge, unless he actually obtains an outward 


freight. 


This is an action to recover $529 42, the amount of an account 
or balance due from the defendant to the plaintiff, as captain of 
the ship Montpelier, for freight collected on account of said 
ship. 

The defendant claimed an item of $234 90, for his commis- 
sion on the outward freight for Liverpool ; being on the freight 
of 967 bales of cotton. It appears the captain procured the 














27 p RRR Or 





OF THE STATE OF LOUISIANA. 381. 


freight through other persons than the defendant, and without Easrerw Dis. 


nie , May, 1841, ~ 
c any objection being made. eee 
There was judgment for the plaintiff and the defendant ap- = ™0™ 
pealed. LAIDLAW. 
Strawbridge, for the plaintiff. 
\ L. C. Duncan, for the defendant. 


Garland, J. delivered the opinion of the court. 


The ship Montpelier, of which the plaintiff was master, from 
New York, was consigned to the defendant. He collected 
nearly all the freight for the inward cargo, retained his .com- 
mission on it, and advertised the vessel as wanting a freight 
to Liverpool, though of this advertisement it does not appear 
the plaintiff had notice or that it was authorized by him. In 
the early part of the month of January, in the year 1838, the 
defendant engaged on freight for said vessel, five hundred bales 
of cotton at the rate of 5-Sths of a penny per pound, but be- 
fore he notified the plaintiff of it, he had engaged a full cargo 
for the vessel with another house who stipulated that they should 
receive a commission of two and a half per cent. on the freight 
for furnishing the cargo, and that the vessel should be consign- 
ed to their correspondents in Liverpool. Of this arrangement, 
} we infer the defendant had notice and assented to it, as he did 
a not insist on the plaintiff taking the five hundred bales, and 
| subsequently refused about six hundred more, saying the ship 
was full. The plaintiff paid the house that furnished the out- 
ward cargo, the commission agreed on, and when he wished to 
settle with the defendant for the freight of the inward voyage 
collected by him, he insisted on a commission of two and a half 
per cent. on the outward cargo also; this the plaintiff refused - * 
to pay, saying he (defendant) was not the consignee of the ves- 
sel for the voyage to Liverpool. The latter insisting on the 
charge for commission, this suit was brought on the account. 

The defendant for answer says, that by the usage and cus- 
tom of merchants in New Orleans he is entitled to charge the 
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Eastran Drs, COMmission, and this is the sole question presented for our con- 


May, 1841. sideration. The case has been very briefly argued and the 


i evidence is very meagre. 
LAIDLaw. It has heretofore been decided, that it is not sufficient to prove 
the correctness of a charge to show it is a customary one 


i ffi- . . 
Ps ney nga in New Orleans; 1 Martin, N. S., 192; as the law mer- 


the correctness 
of a charge, to 


show it isa cus- are doubtless some customs peculiar to ewery place, which 
tom in New Or- 


leans; the law is when established make the law of the cases on which they 
more extensive 
than the customs Operate. 


of a city. It has further been held, that when a custom is relied on, it 

~ must be established by evidence, the ptivate knowledge of the 

jury will not authorize a verdict without the proof; 4 La. Rep.,. 

160; and custom cannot be regarded as law until a long and 
uninterrupted prevalence is proved ; 7 Idem, 215. 

So the con- The defendant has not shown the custom he alleges; on the 

signee of ves" contrary the, only witness who testifies about it says, “They” 


inward is not 


entitled _ © (meaning his firm) ‘ do not consider it the custom that vessels 
charge commis- 


sion on the out- consigned to them inwards are bound to them for an outward 

ward cargoass& , . ‘ ‘ 

customary freight, nor do they charge it unless they actually obtain an 

oes Ager outward freight for them. It generally happens that masters 

freight outward of vessels do give their inward consignees a preference, but 
there is no obligation on them to do this; the two freights and 
voyages often being the subject of distinct engagements with 
different persons.” 

We do not think the defendant has made out his case; om 
the contrary he seems to have assented to the course of the 
plaintiff, as he never insisted on his taking the cargo he (defen- 
dant) had engaged, nor does it appear he ever informed him a 
part of the cargo was engaged. We do not think the defen- 
dant is entitled to the commission claimed. 


The judgment is therefore affirmed with costs. 


chant is more extensive than the limits of the city; yet there: 
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MONTILLY vs. HIS CREDITORS. 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In order to constitute a fraud, two conditions are necessary; there must be the 
intention of defrauding, and the event or actual loss sustained by the creditors, 
to deprive the debtor of the benefit of the insolvent laws. 

Where the charge of fraud is made against a ceding debtor, in order that the 
court may judge of the nature and extent of the fraud, and to determine 
whether the acts complained of come within the purview of the law, they 
should be clearly and distinctly specified in the written opposition; general 
allegations are not sufficient. 

So where the allegations are mere matters of legal right, subject to be disputed 
and controverted in the concurso, they do not amount to a fraud against cre- 
ditors within the meaning of the 22d, 23d and 24th sections of the act of 1817, 
and 10th section of the act of 1840, relating to insolvent debtors. 


This case comes up on an opposition to the bilan and peti- 
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Eastern . Dis. 
May, 1841, 





MONTILLY 
V8. 
HIS CREDITORS. 


tion of the plaintiff, making avoluntary surrender of his property . 


to his creditors, and praying for the benefit of the insolvent 
laws. The opposing creditor, Louis Lefebre, charges the in- 
solvent with making a transfer of certain property to his wife 
‘on the eve of insolvency, in fraud of his other creditors, and of 
this opponent in particular; and that he had not made a correct 
and faithful statement of his affairs ; and had produced no books 
in court. He prays leave to file his opposition, and that the 
insolvent be found guilty of fraud, and dealt with according to 
law ; and that in the meantime he be arrested and held to bail. 

The insolvent pleaded the general issue, and averred there 
was no fraud, but that he had made a fair and correct statement 
of his affairs, and negatived the charge of fraud in every shape. 

Upon the issue thus made up, the cause was submitted to a 
jury ; who returned a verdict sustaining the fraud: and after a 
strenuous attempt to obtain a new trial, from juliguiet con- 
firming the verdict, insolvent appealed. 

The facts of the case are simple and fully detailed in the 
opinion of this court. 


Castera § Grivot, for the opposing creditor, contended. 


1. The proceedings on a charge of fraud are not conducted 
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Easrzrw Drs, With the same rigidity and strictness, nor on the principles of 


May, 1841. 


MONTILLY 


criminal prosecutions. The party charging fraud, is only re- 
quired to file his written deposition stating specially the facts 


mis creprrors. on Which he relies to maintain his charge.—Sec. 18, p. 429, 


Moreau’s Digest, vol. 2, which has been done in this case. 

2. The transfer or dation en paiement by Montilly to his 
wife, was made, as appears by the evidence, with the inten- 
tion to defraud his creditors; he was bound to show that it 
was passed in good faith; it was giving her an unjust prefer- 
ence, if she had any claim at all, and this is fraud.—See sec. 
2A, vol. 2, Moreau’s Digest, p. 431. Montilly in his schedule 
states that he made this sale or dation en paiement, at a time 
when he did not expect so soon to sue his creditors; he shows 
therefore that he had an intention to make a cession of pro- 
perty.—The transfer or dation took place only one month prior 
to his failure. 

3. The court properly rejected the paper purporting to be a 
judgment rendered about twenty two years ago in Paris, 
(France) in favor of Madame Montilly, against her husband; 
it was not properly authenticated. . 

4. A sale or dation en paiement can only be made between 
husband and wife in the three cases specified in the art. 2421, 
Civil Code. The heirs or creditors having always their rights 
protected. And inthe suit now before the court it does not 
appear, that any of said causes existed at the time the sale was 
made. 

5. Fraud is fully proven by the evidence on record, and 
nothing has been offered by Montilly to show that he acted in 
good faith. 

6. The court did not err in admitting evidence to establish 
that Montilly made profits, and to establish the probable pro- 
fits and losses made by him. 

7. A party accused with fraud is bound to show the correct- 
ness of his acts. The acknowledgment of the husband ina 
contract of marriage of the receipt of monies, does not make 
proof against creditors. Proof conclusive must be adduced. 
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8. Judgment of separation of property between husband and Easreaw Drs. 


‘wife is null and void, if not executed within fifteen days after 


judgment obtained. The laws of France are similar in that “°™¥iE 
; HIs CREDITORS. 


respect to ours. 

Soulé § Bodin, for the appellant. 

1. By the law of 1817, nothing justifies the judgment ren- 
dered by the court on the verdict returned by the jury. 

2. The law of 1840, applies only to cases where unlike the 
present, the insolvent has not made a voluntary surrender of 
property. 

3. The 10th section of the act of 1840, as well as the 22d 
of the act of 1817, consider facts of the nature of those alleg- 
ed in the present case as presumptive evidence of fraud; the 
intention of the parties to the act alleged as being fraudulent 
must be inquired into ; there is, there can be no fraud unless 
the malus animus and the eventus damni be proved. In this ; 
case the titles of Mme. De Montilly, although, perhaps subject 
to exception if presented to support her title, could not be se- 
parated from the act of sale executed by her husband in her 
favor, they were necessarily pars ret gestie, the best evidence 
whereby the intention of the parties could be ascertained. 

4. The insolvent, by the law of 1840, was entitled to the 
alternative either of submitting to the punishment inflicted upon 
him, or to exonerate himself thereof by paying the complain- 
ing creditor, and this alternative is denied him by the judgment 
a qua. 


Simon, J. delivered the opinion of the court. 


This is an appeal from a judgment rendered on the verdict 
of ‘a jury declaring the petitioner guilty of fraud towards his 
creditors, in consequence of which, he was deprived of the 
benefit of the laws made for the relief of insolvent debtors, 
and condemned to be imprisoned for the lapse of one year. 

On the 21st of December, 1840, the petitioner sued his cre- 
ditors, and annexed to his petition a schedule of his affairs, the 


passive side of which contains the following statement : 
49 = voL. = XVIII. 
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Eastzax Dis. $. Mme. 4. F. Montilly née Lévéque, ses droits dotaux et 
a paraphernaux, ainsi qu’ils sont constatés par un acte chez 


J. Mossy, not. pub. en date du 30 Novembre dernier, mon- 


mis oneprrons. ant @ $7264 56, sur laquelle somme jai donné en payement 


$2737 50. Balance $4527 4. N. B.—Ce payement a Mme. 
Montilly est fais au moyen de la vente d’un lot de terre et 
de trois esclaves dans un moment ou je ne pensais pas devoir 
présenter un bilan sitét.. The cession of property was accept- 
ed by the court for the benefit of the creditors, and on the 
13th of January, 1841, Louis Léfébvre, a judgment creditor, 
carried on the bilan, filed his opposition, alleging several 
grounds of fraud, to wit: 1. That the insolvent has not made 
a true, correct and faithful statement of his affairs, has not sur- 
rendered all the property he possessed, and has not produced 
his books in court. 2. That on the 30th of November, 1840, 
by a public act passed before Jules Mossy, the insolvent made 
a sale or dation en payement to his wife, of a certain Jot and 
three slaves for the sum of $2737, in part satisfaction and on 
account of certain pretended matrimonial rights, amounting al- 
together to $7264 54, as specified in the notarial act; the 
whole of which transaction is fraudulent and collusive, and 
made with a view to defraud the insolvent’s creditors; it is fur- 
ther averred that the pretended rights of the wife cannot be 
recognized by our laws; that if she obtained a judgment of 
separation of property against her husband in France, she 
must go there to exercise her rights; that the marriage contract 
of the parties was not made in conformity with our laws, nor 
with a view to reside in this State; that the judgment of the 
French tribunal cannot operate as a mortgage on property in 
Louisiana, unless duly recorded and recognized by our courts 
of justice; that the judgment of separation of property is null, 
because it never was executed by the real payment of the 
rights of the wife by authentic act on all the property belong- 
ing to the husband; that the act of sale in question was made 
to defraud the opponent who was then and is now a judgment 
creditor of the husband, and who therefore had acquired rights 
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upon his property; that the object of said sale was to give an Eastern» Dis.* 
undue preference to the insolvent’s wife, and that by certain a 


proceedings which took place after the passing of said act, the 


insolvent fraudulently intended to keep off the opponent’s as CREDITORS. 


claim so as to allow his said wife to prescribe against the action 
which could have been instituted against her to annul the said 
act. The opposition concludes by praying that the insolvent 
be declared to be guilty of fraud and dealt with according to 
law; and that in the mean time he be arrested and held to 
bail. 

The insolvent was arrested as prayed for, gave his bond with 
good and sufficient security as required by law; and on the 
Sth February, 1841, he filed his answer to the opposition, de- 
nying the charges of fraud therein contained, and alleging that 
he always acted as an honest man; he further pleads a recon-~ 
ventional demand to the amount of $5000, and prays that the 
opposition be dismissed, and for judgment in his favor against 
the opponent for the amount of his reconvention. The above 
mentioned judgment was rendered against the insolvent on the 
verdict of the jury, and after having unsuccessfully attempted 
to obtain a new trial, he took the present appeal. 

The first ground of opposition appears to us unfounded: the 
allegation that the insolvent debtor did not surrender all the 
property he possessed, unless set up in allusion to the pro- 
perty by him transferred to his wife, which will become the 
subject of our investigation on the second ground, is not sup- 
ported by any evidence; and as he was not a merchant or 
shop keeper, in the true sense of the law, he could not be pre- 
sumed to have kept any commercial books, which would 
exhibit the real situation of his affairs more fully than the 
schedule annexed to his petition. He however produced a 
book, which comes up with the record, and which appears to 
be the only one which he ever kept; and there is no evidence 
showing that he had any other book, except the vague testi- 
mony of witnesses who heard him speak of his books in the 
plural, without specifying what they were; but this, in our 
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Eastsre Dis. Opinion, would not be sufficient to support an allegation of 

—— fraud, even if he had been bound to produce them. 
_ On the second ground of opposition, it is perhaps important 
His CREDITORS. to remark that the insolvent’s wife was not made a party to 
, the suit, and that therefore the opponent cannot avail himself 
of the provision contained in 14th section of the act of 1840. 
The charge of fraud ought consequently to be limited to its 
effect against the insolvent debtor; and we must consider it as 
having been set up merely for the sole object of depriving him 
of the benefit of the insolvent laws, and of subjecting him to 

an imprisonment not exceeding three years. 

In order to constitute a fraud, two conditions are legally ne- 
cessary: there must be the intention of defrauding, consilium 
fraudis, and the event or the effective and actual loss sustained 

In order * by the creditors, eventus damni; if one of these requisites does 
oor con- * not exist, there is no fraud; Law 15, ff. que in fraud. credit. 
ditions +e book 42, tit.8. Vinnius, in sec. 6, instit. de act., No. 4, says,’ 

mat be the > Ut hxc actio competat, requiritur, ut quid alienatum sit in 
fending, ‘and fraudem creditorum ; in fraudem autem alienatum hic accipi- 
tual loss sustain- mus, si ef animum fraudandi debitur, et eventum fraus ha- 
ri age ane wt buerits nam si alter utrum desit, et vel propositum fraudandi 
the debtor of the meJium fuerit, quod putaverit debitor se solvando esse, vel crE- 


benefit of the in- 

' solvent laws. DpITORES RE IPSA ET EVENTU FRAUDATI NON SINT, HUIC ACTIONI 
NON EsT Locus. According to the 22d, 23d and 24th sections 
of the act of 1817, and the 10th section of the act of 1840, facts 
of the nature of those alleged in the opposition, are considered 
as presumptive evidence of fraud, subject however to be in- 
quired into as to the true intention of the party against whom 
the fraud is alleged. Among the grounds of fraud, which may 
be set up against an insolvent debtor under the 22d, 23d and 
Mth sections of the said act of 1817, which acts of fraud are - 
made the subject of the 7th section of the act of 1840, and are 
attempted to be made applicable to the present case; we find 
that all persons who shall be convicted of having concealed any 
of their property with an intention to keep them from their 


creditors ; of having passed sham deeds for the purpose of con- 
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veying the whole or any part of their property, and depriving Easrznw Drei! 

their creditors thereof; or of having knowingly omitted to de- es: 

clare any of their property in their schedules, with an intent “ONTINE 

to defraud their creditors; or of having alienated, mortgaged is cueprtons. 

ot pledged any of their property to the prejudice of their credi- 

tors; or of having within three months next preceding their 

failure, sold, engaged or mortgaged any of their goods and 

effects, or of having otherwise disposed of the same, in order y, the 

to give an unjust preference to one or more of their creditors rept 

over the others, shall be considered as fraudulent bankrupts, and a ceding debtor, 

debarred from the benefit of the act. —— ie 
Now, in order to bring home to the debtor the facts of fraud wale poll 


on which the complaining creditor relies, and to give him a fair fraud, and to de- - 
termine whether 


opportunity of disproving them ; and also in order to enable the the acts com- 
P plained of come 
court to judge of the nature and extent of the fraud alleged, within the pur- 


and to ascertain whether the acts complained of come within an phat 

the meaning and purview of the law, it is necessary that they —. wae 

should be clearly and distinctly specified in the written opposi- pe pe pe 

tion; general allegations are not sufficient. general allega- 
In this case, what is the principal or material issue of fraud a ahr. 

presented by the opposition? That the insolvent within less 

than a month previous to his failure, sold and transferred cer- 

tain property to his wife in payment of her pretended matri- 

monial rights. The property remained in his possession, it 

was neither concealed nor put out of the reach of his creditors, 

and the debtor himself in laying before his creditors the state- 

ment of his affairs, apprized them frankly of the object of his 

act, so as to give them the means of inquiring into its validity, 

and of controverting the alleged rights of his wife, nay, it 

seems to us that his declaration in his bilan destroys any pre- 

sumption of intentional fraud. The very terms of the oppo- 

sition, which is merely predicated on points of law arising from 

the several acts on which the legal rights of the wife are based, 

and which are matters more properly to be litigated between 

her and the creditors, show that the controversy is not such as 


to be carried beyond the discussion of the contradictory rights 
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Dis, of the parties, and that the insolvent’s wife had gained nothing 
» 1841. by the act complained of; since, from the schedule of her hus- 


* gerne band, she was still bound to establish her claims. It is not 
is crenitors, Stated in the opposition that the property transferred was worth 
more than the price stipulated in the deed, and if it was, or if 
it was suspected that it had been transferred without considera- 
tion, the creditors were yet at liberty, under the disclosure 
made in the bilan, to compel, the insolvent’s wife to prove the 

* legitimacy of her demands against her husband. 

It has been strenuously urged that the deed of sale in ques- 
tion was passed with a view of giving to the wife an undue 
preference over the other creditors and particularly over the 
opponent: What preference? Surely, it cannot be pretend- 
ed that by the act complained of she acquired any right of a 
higher dignity than she had before, there was no use in giving 
her any preference, as, supposing her claims to be really due, 
she was, as a married woman, entitled to be preferred to alk 
the creditors named in the bilan, and her legal or tacit ‘mort- 


So where the 


allegations are gage was for her a sufficient guarantee that, in case of her 
mere matters 0! * . ° 
legal right, sub- being able to prove the amount of her said claims, she would, 


ny pi me by preference, obtain the full satisfaction of the sums due her 


verted in the by the insolvent, and exhaust the whole estate. 
concurso, they 


donotamountto Qn the whole we are unable to perceive in the opposition 
a fraud against , ; . 
creditors within any substantial fact of fraud, which, under our insolvent laws, 
rv 90d, 23d and were to be submitted toa jury; the allegations therein con- 
+ eapeeg eyed tained are mere matters of legal rights subject to be disputed 
= ceagnonggar and controverted in the concurso; in our opinion they do not 
= ——— come within the meaning and object of the above quoted sec- 
ors, tions of the laws of 1817 and 1840; and from the circum- 
stances disclosed by the record, we are at a loss to conceive 
how the jury could find the insolvent guilty of fraud. The in- 
tention to defraud, consilium fraudis, far from growing out of 
the acts of the debtor, is at least very doubtful ; and there has 
been no actual loss, eventus damni, experienced by the credi- 
tors who have yet the same right of objecting to the pretended 


claims of the insolvent’s wife, in the same manner and with as 
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much advantage as if no deed of sale of the property had ever Easrenw Dr : 
, been passed. May, Ps : 


This view of the case makes it unnecessary to examine the xoxnily 
bill of exceptions taken to the rejection of the papers and do- 1s creprrons, 
cuments produced by the insolvent; but we cannot forbear no- 
ticing that the record shows that on the 6th of February, on a 
motion made by the opponent's counsel, the insolvent’s wife 
was ordered to produce in court on the day fixed for the trial of 
the cause, (9th of Bebruary,) the very same papers, which, 
when offered by the appellant as being a part of the act com- 
plained of, were rejected by the court. The opponent who, in 
his oppositidn, had alluded specially to the said acts in support 
of his allegations of fraud, was certainly bound by the docu- 
ments which he had called for, and his objection to their pro- 
duction ought perhaps to have been overruled. 

We do not think that this is such a case as ought to be re- 
manded for a new trial on the allegations of fraud. 

r It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed ; 
and proceeding’ to give such judgment as, in our opinion, ought 
to have been rendered below; it is ordered and decreed that ° 
the appellant be discharged from the opposition made to his 
being entitled to the benefit of the laws passed for the relief of 
insolvent debtors ; that the appellee’s opposition be dismissed, 
and that this case be remanded for further proceedings in the 
concurso according to law, the said appellee paying the costs of 
his opposition and of this appeal. 
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STATE vs. JUDGE OF PROBATE COURT OF NEW 


are 


ORLEANS. 


AN APPLICATION FOR A MANDAMUS. 





PROBATE COURT 
OF An appeal lies from the appointment of dative testamentary executors, by the 


NEWORLEANS. Judge of Probates; also from the appointment of syndics and curators se va- ‘ 


cant estates. 


. This is an application for a mandamus to compel the Judge 
ad of Probates of New Orleans, to allow an gppeal from an order 
of his court, appointing dative testamentary executors of the 

last will and testament of N. Girod, deceased. 

When the olographic will of the late N. Girod was found and 
discovered to be without any executor, application was made to 
the Judge of Probates by two of the legatees to be appointed 
dative testamentary executors. Two near relations of the de- 








' ceased also applied. 
The Judge in the exercise of his power and discretion, ap- 
pointed A. Gillet and A. Dreux, who were strangers to the | 
deceased, and neither creditors or legatees. Wm. Freret, | 
Mayor of New Orleans, and D. Prieur, legatees for a large 
amount, and who had applied for the dative executorship, 
prayed an appeal from this appointment. The Judge of Pro- 
bates refused to grant it. He considered the power vested in 1 
him to appoint dative testamentary executors absolute, and that 
he had full and uncontrolled discretion over the same, without 
revision by appeal. 

These parties being refused their appeal, applied for a man- 
damus to compel the Judge of Probates to allow it; and ac- | 
cordingly a rule was taken on him to show cause e why the ap- 
peal should not be granted. 


Eustis & De Armas, for the application and rule. 
Pichot §& Buisson, showed cause to the contrary. 


Garland, J. delivered the opinion of the court. 


The olographic testament of the late Nicolas Girod having 
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been presented to the Court of Probates, the Judge ordered it Easrenm, 


to be registered and executed, and appointed Aimé Gillet 
and Adelin Dreux, dative testamentary executors. William 
Freret, Mayor of the city of New Orleans, and Denis Prieur 
presented their petition, asking an appeal to this court, which 
the Judge of Probates refused to allow; whereupon, they 
moved for a rule on the Judge to show cause why a mandamus 
should not issue, directing him to grant an appeal. The Judge 
appeared and stated twelve grounds of objection, why the rule 
should not be made absolute, only two of which we shall no- 
tice, the others presenting matters for consideration when the 
case shall come before this tribunal. The Judge first says, the 
Court of Probates has a discretionary power in the appoint- 
ment of dative testamentary executors, which he is to exercise 
ex officio, and relies upon article 1671 of the Code. If by this, 
the Judge means he can appoint or not at his discretion, we 
think the law quoted does not sustain him, it says, ‘if the tes- 
tator has omitted to name a testamentary executor, or if the one 
named refuses to accept, the judge shall appoint one ex-officio.” 
This seems to leave no discretion at.all; it is an imperative 
duty. Butif the judge means the law gives him a discretion 
in the selection of the person, he then presents the question to 
be examined when an appeal shall be allowed. That we ima- 
gine is the point in controversy between the executors and the 
persons claiming the appeal. 

The judge having assumed that the power is discretionary, 
further assumes that this court cannot control the decisions of 
the judges of the inferior courts in matters depending solely 
on their discretion. Having shown that the power given to the 
judge is not discretionary, we might stop here, but as he has 
referred to one of the early decisions of this court, a dictum 
which might seem to support the position assumed, we will ex- 
amine the case cited from 3 Martin’s Reports, 325. That was 
an application for a mandamus, to compel the judge of the 
first district to allow a cause pending before him to be tried by 
a jury. This court said, in a question of that description, it 

50 vol. XVII. 
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Mattern Drs. would not exercise any control over the judge, until the case 
me 1841. should be decided and come up in the proper manner. I 


poll In 4 Idem, 308, it was held an appeal would lie from a judg- 


LucaTEES ment confirming the nomination of a syndic. In the same vo- 
vs. . . 
eiron’s Ex’s. lume, page 371, it was decided an,appeal could be taken from 


the appointment of a curator to a vacant estate. Other cases 


* 


An appeal lies 
eee he Pa of a character somewhat similar have long since been sanc- 
peotemnente- tioned by this tribunal. But supposing the power of appoint- 

‘ ti ' ieiiaceaih , 
P'iodge’ of ment of dative testamentary executors to be discretionary, it 
es was decided in 4 La. Rep., 111, that cases submitted to the dis- 


pointment of cretion of a judge or court, are submitted to his legal discre- 

syndics and cu- — : ; A , ‘ ; 

= of vacant tion, and in the exercise of it, he is as liable to error as in any 

es S. ° : ; 
other part of his duty, and his errors are equally fatal to the 
rights of suitors; and conseqfently his decisions are subject to 
examination in this court; 4 Martin, 497. 


[t is ordered that the rule be made absolute. 





ei GIROD’S Heirs and Legatees vs. GIROD’S Executors. | 


APPEAL FROM THE COURT OF PRUBATES FOR THE PARISH AND CITY OP 


NEW ORLEANS. 


It is within the province of this court to inquire into the manner in which the 
Judge a guo exercises the legal discretion committed to him, whenever the r | 
party appears thereby, to suffer an ‘rreparable injury. | 

The Judge of Probates has the faculty and power given him to appoint dative 
testamentary executors, but it isa faculty he is to exercise according to law, 
and not in accordance with his will and pleasure; appointing whom he 





pleases. 

The beneficiary heirs are first entitled to be appointed dative testamentary ex- 
ecutors, where the testator has failed to name any in the will; and the legal 
heirs being entitled to the benefit of inventory, the estate must be adminis- 
tered under such benefit, and according to the rules provided for the admin- 
istration of such successions, 
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Where beneficiary heirs are appointed dative testamentary executors to a suc- Easreny 
cession administered with the benefit of inventory, they are required to give May, 


security in the same manner as curators of vacant estates. 


Where strangers are appointed dative testamentary executors, by the Judge, 
disregarding the applications of heirs and legatees, the appointment will be 
annulled. 

The Mayor of a city, receiving a legacy as trustee, is not entitled to preference 
for the appointment of dative testamentary executor, as a legatee or creditor, 
of the estate. Persons who receive a legacy in trust tor others, have no more 
right of preference than the agent of a creditor or stranger. 


Notice of an application for the appointment of dative executor must be given in 
all cases, in the same manner as for curators or administrators of estates. 


This case comes up on an appeal from an order of the Judge 
of Probates, appointing dative testamentary executors to the 
last will and testament of Nicolas Girod, deceased. 


Jean Francois Girod, a near relation and heir at law of the 
deceased, presented his petition, alleging that an olographic 
will had been found and would be offered for probate and be 
made executory, but that there was no testamentary executor 
named therein. He prayed to be allowed the preference as a 
near relation and heir, and to be appointed the dative testa- 
mentary executor of said last will and testament. A. Guillet 
and A. Dreux, strangers to the deceased, also made applica- 
tion for the appointment, alleging they were disinterested and 
could give the necessary security. At the same time, Wm. 
Freret, Mayor of New Orleans, and D. Prieur also applied, 
stating that the former was legatee of N. Girod’s succession, 
for a large amount in trust, and the latter in his own right ; 
and that they were entitled to be preferred as dative testamen- 
‘tary executors. ; 

The Judge of Probates gave the appointment to Guillet and 
Dreux :—Deciding that under the La. Code, art. 1671, if the 
testator failed to name an executor in the will, the duty and 
discretion devolved on ‘the Judge, ex-officio, to appoint dative 
testamentary executors, ex parte, in the free exercise of his 
discretionary power, without regard to the rules of preference 
laid down for the choice of curators.” 
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From this order of the Probate Court, the petitioners, Jean 
Francois Girod, and Messrs. Freret & Prieur prayed an ap- 
peal, which was refused, until a mandamus issued.—See 
the preceding case of the State vs. Judge of the Probate Court 


dilies xx’s, Of New Orleans, anfe 392. 


L. Janin & Pepin, for the appellant, J. F. Girod. 


Eustis §& Mazureau, for the appellants, Freret & Prieur. 


Pichot § Castera, for the executors and appellees. 


Simon, J. delivered the opinion of the court. 


Nicolas Girod, one of the oldest and wealthiest inhabitants 
of the city of New Orleans, died on the first of September, 
1840; his succession was supposed to be intestate, and accord- 
ingly two of his nearest relations and heirs were appointed the 
curators thereof. Some short time afterwards, an olographic 
testament was found, dated thé 23d of December, 1837, to 
which were annexed a certain number of Bons, or written ob- . 
ligations in favor of the persons whom he had named in his 
will as his particular legatees for the several sums therein men- 
tioned, amounting altogether to $710,000; but the testator 
had failed to appoint any testamentary executor. 

On the 23d of January, 1841, Jean Francois Girod presented 
a@ petition to the Court of Probates, in which he represented 
that he had been informed that the deceased’s will would soon 
be offered for probate ; that it would be necessary to appoint 
One or more dative testamentary executors to the same, and 
that being an applicant for the said appointment, he would, if 
appointed, furnish the security required by law; he also 
averred that with the exception of his brother, Pierre Nicolas 
Girod, whose rights were equal to his own, he was the nearest 
relative to the testator, and entitled to a greater portion of his 
estate than any other person. On the 25th of the same month, 
William Freret, mayor of the city of New Orleans, and Denis 
Prieur, two of the legatees, made application to the Court of 
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Probates, for the purpose of having the said Will admitted to Easrenm, pH 
probate and ordered to be executed, and prayed in their peti- 


tion to be appointed dative testamentary executors with the = 
seizin of the succession. On the same day, two petitions were zea’ ’ 
va 


presented to the Probate Court by Aimé Guillet and Adelin e:on’s -2x’s. 
Dreux, representing themselves to be entirely disinterested in 
the succession, and praying also to be appointed dative testa- 
mentary executors. On the 30th, William Freret and Denis 
Prieur renewed their application for the appointment of dative 
testamentary executors; and Pierre Nicolas Girod filed his 
petition for the same purpose, being one of the legal heirs of 
the deceased ; and on the same day, the Judge a quo, conceiv- 
ing that he had a right under the art. 1671 of the Louisiana 
Code to appoint dative testamentary executors ex parte and 
ex-officio ; whence, as he says, it follows that he, the Judge, 
has the free exercise of a discretionary power without regard 
to the rules of preference laid down for the choice of curators; 
and believing that the exercise of such discretionary power did 
not admit of any discussion before him among the candidates 
for the trust, whom, therefore, he did not think proper to hear 
eontradictorily; ordered that Aimé Guillet and Adelin Dreux 
be appointed joint dative testamentary executors of the last will 
of the deceased, on their complying with the requisites of the 
law. From this judgment, Jean F. Girod, William Freret and 
Denis Prieur appealed. 

We have very lately had occasion, ona rule fora —s 
mus, and supposing the power of appointment of dative 
testamentary executor to be discretionary under the art. 1671 It is within 
of the La.:Code,'to express our opinion on. the nature and ex- thi yo - 
tent of the discretionary power given by law to the inferior MT, into _ 


manner 


Judge, which he had even assumed and carried so far as to which the Judge 
refuse an appeal to this court from the judgment now under the the legal elscre- 


committed 
consideration ; and in‘accordance’with the doctrine repeatedly to rg ee 


recognized in our jurisprudence; we again held that it was cope GG 
within .the province of the Supreme Court to inquire into the pene *~ 


manner im which the Judge aquo exercised the discretion; (a "y- — 
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Fasterx Drs, Sound and legal one) committed to him, whenever the party 
aay; Wen. appears thereby to suffer an irreparable injury. But the ques- 
7 betel tion now presents itself whether under the law above quoted, 

uesategs and others on the same subject, it is true that the power or 

crrov’s xx’s. Tight of appointing dative testamentary executors is really and 

exclusively within the discretion of Courts of Probate, and 

that those courts are not to be governed by any of those rules 

which give to applicants for the same appointment a right of 

preference over each other? or in other words, has the Judge 

of Probates the power of selecting and ex parte appointing 
whomsoever he pleases as dative testamentary executor ? 

The art. 1671 of the La. Code, relied upon by the appellees, 
and by virtue of which the inferior Judge appears to have 
made the appointment in question, is in these words: “‘if the 
testator has omitted to name a testamentary executor, or if the 
one named refuses to accept, the Judge shall appoint one ez- 

eitinesel officio.”” This law gives clearly to the Judge the power of 
ectanintae the appointing a dative testamentary executor, whenever it be- 
faculty and comes necessary to do so in the cases therein pointed out, but 


power — given 


— to appoint we cannot construe its meaning in a more extensive sense than 
ative testamen- 


~ ae it as merely conferring upon hima faculty which he is to exercise 
ty bei isto a according to law; and if so, how canit be pretended that it 
to law, and not gives him the power of appointing any one at his pleasure, 
av th accordanc« and of disregarding the rights of those who had laid before him 
and pleasure, their applications and who had shown themselves entitle to be 


whom he pe prefered to others in obtaining the appointment. This would 
be more than the exercise of a mere legal discretion ; it would 
be the action of an arbitrary power which the law has never 
had in contemplation, and which our courts ought not to sanc- 
tion. 

This construction of the law leads us to the inquiry whether 
among the applicants, any of them is entitled to a preference 
over the others; and whether the judge a quo, could, in exer- 
cising the legal discretion vested in him by law, appoint per- 
sons who are strangers in interest to the succession, whilst 
there were other applicants having an interest in it, as heirs or 
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legatees? By the art. 924, secs.7 and8 of the Code of Prac- ¥asrenn Dis. 

tice, Courts of Probate have the power “‘to appoint administra- a a 

tors under the will, when the executor appointed by the testa- _ @™on’s 
HEIRS AND 

tor will not or cannot perform the duties, or is dead or absent; 18¢TEES 

and to remove or supply the places of such tutors, curators, o1mon’s Ex’s, 

and testamentary executors, in the cases provided by law.” 

These provisions, which ought to be construed with reference 

to the art. 1671, show the extent of what the lower judge calls 

his discretionary power, which is nothing more than the right 

or faculty of appointing; and demonstrate clearly the true 

intention of the legisleture. The sole object of the law maker 

was merely to provide for the administration of testamentary 


OF THE STATE OF LOUISIANA. 


successions, where the testator has failed to name an executor, 
or where the one appointed in the will refuses to accept, is dead 
or absent, or has been removed from office; in such cases, the 
person who is appointed by the judge ez officio, (which expres- 
sions, ex officio, are only used in contradistinction to those ap- 
pointments which are made by the judge with the advice of a 
family meeting or of a meeting of creditors ;) acts as adminis- 
trator under the will, or is otherwise called, dative testamen- 
tary executor; the name is immaterial, as the law indicates suf- 
ficiently their powers and duties, which under both provisions, 


are purely those of an administrator. 
as The benefi- 
It is important and proper to remark here that although the ciary heirs are 


succession of Nicolas Girod is a testamentary one, yet his legal f** poner fi 


heirs being entitled to the benefit of inventory, his estate will dative _ testa- 
‘ ‘ noe mentary execu- 
necessarily be subject to be administered under such benefit, tors, where the 
. : ‘ testator has fail- 
according to the rules and in the manner provided for by law for ed to name any 


the administration of such successions, La. Code, art. 971. the. haga Kaiee 


— . “1 “ . being entitled to 
Therefore, the administrator under the will, or otherwise call. the onie flee 
ed dative testamentary executor, will unite the powers and du- ventory, _ the 
, ri ° estate must be 
ties of both, under the control and superintendence of the Court administered 


under such be- 


of Probates. If it be true that the heirs of the deceased are nefit, and se 


entitled to the benefit of inventory, they cannot be deprived of ba gy He 


‘ ti ai . : for the admin- 
the right of administering the succession according to the rules § tration eff tai 


contained in the articles of the Code relative to this subject ; successions. 
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Eastzaw Dis, and if so, under the art. 1035: “the preference, in the choice 


May, 1841. 


GIROD’S 
HEIRS AND 
LEGATEES 
vs. 
GIROD’s EX’s. 


|“ 








of the administrator, must be given to the beneficiary heir over 
every other person;’’ and according to the art. 1039, “ if there 
be neither beneficiary heir, &c., &c., who will or can accept 
the administration or give the necessary securities, it shall be 
given to one or two of the creditors, whom the judge shall 
choose, &c.”” The heirs of the testator have therefore a par- 
ticular interest in the good administration of the testamentary 
succession of Nicolas Girod, and we are unable to perceive any 
valid reason why the circumstance of there being a will, the 
object of which is merely to make certain legacies which are 
to be paid out of the estate, and which are to become the debts 
of the heirs, if they accept; should alter their situation, and should 
have the effect of divesting them of ther legal right to obtain 
the administration of the estate, whether it be under the deno- 
mination of administrator or of that of dative testamentary 
executor; the formalities to be observed, and the responsibilities 
and securities to which they are subjected are the same; their 
interest is also the same, and ubi eadem est ratio, eademest lex. 
We think therefore that the heirs of the testator ought to be 
entitled to exercise the same right of preference in this case 
over any other person in the appointment of a dative testamen- 
tary executor, as is allowed to them by law in the cases of va- 
cant estates or of successions taken with the benefit of inven- 
tory. 

But it has been urged that if the heirs were to obtain the ap- 
pointment, they would be interested in not executing the will, 
or at least in delaying the payment of the legacies: this argu- 
ment would as well apply to the heir who claims the administra- 
tion of a vacant estate or of a succession taken under the be- 
nefit of inventory, and yet, in those cases the law gives them a 
positive right of preference; La. Code, arts. 1035, 1114; the 
heir would be as much interested in not paying the debts of 
such estates, as in not paying the legacies of a testamentary 
succession : but in all these administrations, the law has pro- 
vided against the infidelity of the administrators, by requiring 
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them to give security; and in this particular case, the security — Di, 
must be given in the same manner as curators of vacant suc- Bass 


cessions; La. Code, art, 1672. Generally speaking, there — t™ov’s 
HEIRS “AND 


would certainly be as much danger, if not more, in putting the ‘1seaTEEs” 
estate in the hands of disinterested strangers, as there is in per- cual EX’s. 
mitting the heirs, or any one of them, to manage their OWN Where benefi- 


affairs; nay, it is obvious that unless excluded by law, they, “i#ry, heirs are 
appointed dative 

should have the preference. testamentary ex- 
. : : , . ecutors to a suc- 
With this. view of the question, we must conclude that, as cession adminis- 


the record contains evidence that one of the appellants, Jean ee er Bs 


. . . , a ° . to 2 th are 
Francois Girod, is a near relation and one of the heirs of the conn red to gn 
testator; and that the other applicants, William Freret and De- pooner.» 
nis Prieur are legatees, and therefore creditors of the estate; curators of va- 


the judge a quo erred in disregarding their applications, in re- gone: 
fusing to hear them contradictorily with the appellees, and in gers poms = 


making the ex parte appointment of persons who have not rrp 


i i tors, 
shown themselves in any manner legally entitled to the trust, age, dleregar 
in preference to the appellants. The appointment com- ding the appli- 

. : cations of heirs 
plained of, must therefore be annulled and set aside. and legatees, the 
We must not be understood, however, as meaning or inti- *Ppymtn eg, 
mating that the Mayor of the city of New Orleans, who, as ‘he Mayor 
trustee, is to receive the legacy contained in the testator’s will «be slae 


° . ° . trustee, is not 
for the purposes thereint mentioned, will, by virtue of the se +t Pile 
said legacy be entitled to any right of pteference as a legatee rence for 

; : ae appointment of 
or creditor of the estate; this right propertly belongs to the le- dative testamen- 


gatees for whose personal benefit the dispositions are made, agate or ee 
i i i |minis- ditor of the es 
and who are therefore directly interested in the good adminis ig 


tration of the succession. We do not think that any municipal who receive @ 


: . ° legacy i” 
officer or any other person who is to receive a legacy in trust for others, have 
for others, has any more right of preference in the appoint- ey A 

° . * t the agent 
ment of adative testamentary executor than the agent of ‘any ee 


creditor or any other stranger may have. stranger. - 
A last question has occurred, whether it is necessary to give aiaien for 


public notice of the applications made for the appointment of ee 


dative testamentary executor: the law is silent upon this sub- tor must be gi- 
ven in all cases, 


ject, but we are inclined to believe, according to the principles in the same 
51 VOL. XVIII. , 
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Exrzuw'» Digi above established, that as this kind of administration is in every 
ee. respect to be assimilated to that of curator or administrator, it 
cassipy —_ is equally proper that notice should be given to all those who 
HI® CREDITORS. may wish to make opposition thereto; the reasons are the 
manner as for Same, and this requisite will be in accordance with the true 
curators or ad- object of the law. We are therefore of opinion that in all 
estates, cases of administrators of successions of whatever denomina- 
tion, to be appointed by Courts of Probates, public notice of 

the applications should be given in the manner pointed out in 

the articles 1106, 1107 and following of the Louisiana Code or 

- in any other law relative to the same subject. 


\ It is therefore ordered, adjudged and decreed that the judg- 
ment of the Court of Probates be annulled, avoided and reversed; 
and that this case be remanded for further proceedings accord- 
ing to law, with instructions to the judge a quo to proceed to 
the appointment of one or more dative testamentary execu- 
tors of the last will and testament of Nicolas Girod, deceased, 
under the legal principles and rules above laid down; the ap- 
pellees paying the costs of this appeal. 


CASSIDY vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The word “deposition,” in the 18th section of the act of 1817, relating to vo- 
luntary surrenders of property, is a mistranslation or misprint from the 
French text; and it evidently means “ opposition.” 

Where the capacity of a person acting as executor is not denied, there is no 
necessity of producing the authority or evidence of capacity. 

An attorney in fact need not state, that hé knows the existence of a debt sworn to 


by him, from his personal knowledge, when he is not questioned as ” the 
manner in which he derives his knowledge. 
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An attorney may represent his constituent at a meeting of creditors, even when Bagreay Dis. 
she is present in the city, where the meeting is held. ‘May, 1841. 





The plaintiff having filed his bilan and petition, praying for Po 
the benefit of the insolvent. laws, W. J. Moffatt was appointed ™% ©Rsprrons. 
a provisional syndic. At the meeting of creditors, P. Riviere 
was chosen syndic, who took a rule on the provisional syndic 
to hand over the property, effects, &c. of the estate of the in- 
solvent. Moffatt filed his opposition to the appointment of 
Riviere as syndic, alleging himself to be a privileged creditor, 
and setting out various grounds of opposition, which are de- 
tailed in the opinion of this court by Judge Martin, and need ‘7 
not be recapitulated. An affidavit was annexed to the petition 
and opposition averring the declarations contained in it were 
true. There was judgment overruling it; and the opposing 
creditor appealed. 


Greiner, for the opponent and appellant. 
Grivot, contra. 
Martin, J. delivered the opinion of the court. 


Moffatt, provisional syndic of the insolvent, is appellant from 
a judgment ordering him to render an account of his adminis- 
tration as provisional syndic; and also to deliver into the 
possession of P. Riviere, syndic, the slave and other property, 
real and personal, which he has or may have in his keeping, 
belonging to the estate of James Cassidy, the insolvent. He 
is also appellant from a judgment overruling his opposition to 
the appointment of Riviere as syndic. 
| If Riviere was duly appointed syndic, the order to the pro- 
visional syndic to account and deliver up the property, &c. was 
the necessary consequence of his appointment. We have 
| therefore only to inquire whether the opposition was properly 
overruled. . 

The appellee’s counsel has contended, that the opposition 
was properly overruled, because it was not accompanied with 
a sufficient affidavit. The opposition was made under the 18th 
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ae section of the act of 1817, relating to voluntary surrenders; 2 
hey Moreau’s Digest, 429, in which there is an evident discrepan- 

“e. «cy :~between the English and French texts; the former requiring 
HIS CREDITORS the opponent to lay before the court his written deposition 

The word stating specially the several facts of nullity, &c. to the appoint- 
Pe Isth section Ment; while the latter states, ‘remettre & la cour, saisie de la 
of the act of faillite son opposition par écrit, établissant specialement les 


1817, relating to 


melecsery | sar sur- divers faits de nullité.’’ In comparing the different sections of 
perty, isa his. this act, especially the 26ta and subsequent ones, with the one 
— gy from under consideration, we come to the conclusion that the discre- 
ie ype chee pancy evidently proceeds from a mistranslation of the French 


rome “opposi- text, which appears to us to have been the original one; a lap- 
sus calami, or a misprint, 

On this branch of the case, the opposition ought to have been 
sustained, on the grounds on which it rested or was based. 

1. The opponent denied that Riviere received the legal 
number of votes either in number or amount, to constitute him 
syndic. 

2. He alleged that the vote of Mrs. Bancker was im- 
properly received, as it was not shown that she was testamen- 
tary executor of her husband, and could give no authority to 
her attorney to give the vote. 


3. That the oath of the attorney in fact does not state that it 
is from his personal knowledge that he knows of the existence 
of the debt; and his oath ought not to have been received, 
because his constituent was in the city, and could not vote by 
proxy. 

4. That the insolvent placed his landlord Bancker on his 
schedule, for the whole amount of a lease which had not ex- 

Where the pired; and consequently for a larger sum than was due to him, 
= a lB * That at the time of voting for syndic, there was no rent due to 
yee ry ino the estate of Bancker, and that this vote should not have been 


as aomnlly « be Bem by which alone Riviere was elected. 
ucing 
ee te . I. The first. ground of objection is not supported by any 


pacity. — 
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II. In relation to the second ground, Mrs. Bancker’s capa- Dis. 
city as executrix not being denied at the meeting of creditors, . 
there was no necessity of the production of her letters testa- ™** — 
mentary to authorize her attorney to vote for syndic. PALMER ET AL. 

III. The attorney in fact of Mrs. Bancker, not having been —_Anattorney 

2 3 : in fact need not 
questioned as to his personal knowledge of the existence of the gtate, that he 
debt, sworn to by him, he had no need to state it. An attor- knows the exis- 





tence of a debt 

ney in fact may represent his constituent at a meeting of cre- a aa fy 
ditors, although the latter be present in the city, if she finds it peronal ee 

inconvenient to attend at the notary’s office. is ~ o question- 

IV. None of the grounds of opposition are established by “4°. ° “%e 

evidence, so that this one, with the rest, must fall. rie his kaw 

The Judge a quo, correctly overruled the opposition to the !° 4 oniuitii 


intment of Riviere as syndic. may represent 
— y his constituent 


It is therefore ordered, adjudged and ascwnsll that the judg- ** hPa 


ment of the District Court be affirmed with costs. when she i is pre- 
sent in the city 
where the meet- 
ing is held. 


LEE & HARDY vs. PALMER ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
A garnishee has no right to interfere with the merits of the case between the 
plaintiff aud defendant. 


When the plaintiff once obtains judgment against the defendant, all that is re- 
quired is to obtain an order on the garnishees to pay over the funds of the de- 
fendant in their hands. 


The initials of a name, or the name at length of a person, marked on bales of dl 
cotton, is strong evidence of ownership. 


This is an attachment suit instituted the 25th of February, 
1840, against the defendant, John E. Palmer, in which the 
plaintiffs claim a judgment on his note for $6833 43, with 8 
per cent. per annum interest thereon, payable the 25th of 
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Eastern March, 1839, at the branch of the Union Bank of Mississippi, 


at Lexington. They pray for attachments against property in 


tee & manpy the hands of Ward, Moffitt & Co., in New Orleans, and 8S. S. 
patuzn ev at. Cobb & Co., who are also cited as garnishees. 


Cobb & Co., answered they had no property or money of 
the defendant, Palmer, in their possession or under their con- 
trol at the time of the service of the attachment, but that they 
had 89 bales of cotton marked ‘‘J. E. Palmer,” shipped to 
them by other persons and on other account. Ward, Moffitt 
& Co. answered that’ they had no property or money of 
Palmer, so far as they knew; but they had in their pos- 
session 115 bales of cotton, marked “J. E. Palmer,’ which 
was shipped to them from Mississippi, ‘by, for and on ac- 
count of Elliott & Worley, Merchants,” in that State. They 
say they do not know Palmer and are not aware that they have 
any property of his in their possession. 


On the 23d of April, 1840, Elliott & Worley intervened, 
claiming the cotton in question with a privilege thereon. The 
plaintiffs opposed a general denial to the demand of the inter- 
venors. 

On these pleadings and issues the parties went to trial the 
8th of June following. The plaintiffs made out their case 
against the defendant, and had judgment; reserving the privi- 
lege of the intervenors until the trial of the intervention. 


On the 2d of July, 1840, the plaintiffs took out execution on 
their judgment; and levied it on the property attached in the 
hands of the garnishees. The return was made the 14th of 
September, 1840. 


On the 7th of December, 1840, the intervention came on for 
trial, when after producing evidence on both sides, the counsel 
for the intervenors discontinued the intervention. On the 16th 
of December, the plaintiffs took a rule on the garnishees, Ward, 
Moffitt & Co. and S. S. Cobb & Co., to show cause within ten 
days why they should -not pay over the respective amounts in 
their hands towards the satisfaction of plaintiff’s judgment. 
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Ward, Moffitt & Co. failed to answer, and judgment was ren- Dis. 
dered making the rule absolute. —  * 
No property having been found or seized, the piaintiffs, on 1®* ™ rapa 
the 22d January, 1841, took another rule on Ward, Moffit & PALMER “ET Ais 
Co., to render an account of sales of the 115 bale sof cotton at- 
tached in their hands and pay over the proceeds. They answer- 
ed and exhibited an account of sales of said cotton, received by 
them as consignees of Elliott & Worley, and denied that the 
defendant, Palmer, was the owner, or that said cotton was ever 
attached in their hands as his property; relying on their an- 
swers as garnishees, they pray to be dismissed. 
On the 29th of January, Elliott & Worley renewed their in- 
tervention, alleging that the cotton in question ‘* was delivered 
to them in consideration of the advance to him of certain mo- 
nies by them.’’ They pleaded a general denial; and denied 
specially that the plaintiffs’ had any claim on the cotton or its 
proceeds whatever. 
On the 15th of February, 1841, one day before the final de- 
; cision on the rule, Elliott & Worley filed their affidavit, alleging 
that the testimony of certain witnesses in Mississippi was ma- 
terial to them, and that they could not safely go to trial without 
this testimony ; applying at the same time for a commission. 
On the following day, on motion of the plaintiff’s attorney, and 
‘on showing that Ward, Moffitt & Co. had confessed in their 
answers that they have in their hands monies to the amount of 
$2733, belonging to defendant,” judgment was rendered ma- 
king the rule absolute and ordering them. to pay over to the 
plaintiffs said sum of money. From this judgment they ap- 
i] pealed. 


Wharton, for the plaintiffs, insisted on the affirmance of the 
judgment. 


Chinn, for the appellants, (Ward, Moffitt & Co. ) made the 
following points : 

1. The inferior court erred in rendering judgment for the 
plaintiffs. 
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Eastern ‘pee 2. Judgment should have been rendered for the defendants 


Biers (the, wares in the rule. 


LEE <t Handy 3. The defendants were not eoleen the court, and the pro- 
PALMER ET aL. Ceedings were ex parte, coram non judice, and void. 











4. There was no evidence in the cause to authorize any 
judgment against the defendants. 

5. The proceeding was, by motion of plaintiffs, withoist ci- @ 
tation or notice to the defendants, and therefore erroneous. 

6. The court erred in rendering judgment against Ward, 
Moffitt & Co., pending the opposition of Elliott & Worley, 
which should have at least been first disposed of. 





CT are en 


Garland, J. delivered the opinion of the court. 


‘This suit was commenced by attachment; the plaintiffs al- 
leging the defendant is indebted to them in the sam of $6,833 
43, with interest at eight per cent. from the maturity of the 
note. S. S. Cobb & Co., and Ward, Moffitt & Co. were cited 
as garnishees. The sheriff in his return on the attachment, 
says, he has seized sufficient property in their hands belonging 
to the defendant, to satisfy the debt, but does not say what it 
is. In their answers to the interrogatories propounded by the 
plaintiffs, Ward, Moffitt & Co. say they have no knowledge 
of the defendant, and they have no property of his of any 
value, nor. are they indebted to him, nor have they ever had | 
any transaction with or knowledge of him. They further say, 
they have in their possession one hundred and fifteen bales of 
cotton, marked J. E. Palmer, which was shipped to them by 
and for and on account of Elliott & Worley, merchants of 

Mississippi, and they suppose the plaintiffs have been misled | 
: by the cotton of Elliott & Worley having the name of Palmer 
on the bales. 

On the 23d of April, 1840, nearly two months after these 
answers were filed, Elliott & Worley intervened and claimed 
the cotton as their property. On the 8th of June following, 
the cause came on for trial, when there was a final judgment 
against the defendant for the full amount of the note, the rights 
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of the intervenors being reserved for future investigation. On Sitene Dis. 
this judgment an execution issued, on which the sheriff return- a 
ed that he had again levied on all the rights of the defendant *** re nena 
in the hands of the garnishees. Early in December last, the raumer tr at. 
claim ‘of the intervenors came on for trial, when R. Moffitt, one 
of the firm who had answered the interrogatories, was sworn 
as a” witness, and then stated that both Elliott & Worley had 
told him they had not purchased the cotton of Palmer, but had 
only made advances on it, but how much, neither of them 
could tell, as they had no statement of the amounts about them. 
Worley said that the proceeds of the one hundred and fifteen 
bales of cotton in possession of witness’s house, would about 
clear them, but Elliott came down sometime after and said the 
advances would take all the cotton both in the hands of witness 
and Cobb & Co. A good deal of testimony was taken on the 
trial, but the intervenors did not offer the slightest evidence they 
had purchased the cotton or advanced a dollar on it. It was 
proved they were forwarding merchants at Tchula, Mississippi, 
and the bill of lading is filed, in which it appears that this 
cotton was shipped with several other lots to the appellants, to 
be delivered on their paying freight at the rate of $1 75 per 
bale, and $70 20 for charges. On the margin of the bill is 
written, ‘‘all for account of Elliott & Worley.” On this trial, a 
| letter from the original defendant was received as evidence, in 
] which he expresses surprise at his cotton being attached, and 
says Elliott & Worley have made an advance on it, but does 
not say how much. The trial terminated by the intervenors 
| discontinuing their claim. 

A few days after this dismissal, the plaintiffs took a rule on 
the garnishees to show cause within ten days, why they should 
not pay over to them all the monies in their hands, to be ap- 
plied to the satisfaction of the judgment obtained by the plain- 
tiffs against the defendant. To this rule, Ward, Moffitt & Co. 
made no answer, and it was made absolute on the 15th of 
January, 1841, and they were adjudged to pay “the plaintiffs 
the amount of money in their hands towards the satisfaction of 
52 VOL. XVIII. 
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Eisrzus © Die'the judgment obtained by plaintiffs against defendant.” S. 8S. 


May, 1841. 


Cobb & Co. were also decreed to pay over the amount in their 


Lee — hands, with which judgment it is said, they have complied. 
pater et at. Ward, Moffitt & Co. appear to have paid no attention to the 


* 


judgment against them, whereupon, the plaintiffs, on the 22d 
of January, 1841, took another rule on them requiring them 
within three days to file a statement of the number of: bales of 
cotton attached in their hands, as the property of the defen- 
dant, Palmer, or if they have sold said cotton, then a detailed 
account of the proceeds. For answer to this rule, they exhibit 
an account of sales of the cotton amounting to $2,733 91, 
which they say they received as consignees of Elliott & Worley. 
They deny that Palmer is the owner of the cotton, they deny 
it was attached in their hands as his property, and relying 
upon their previous answers to interrogatories, they pray to 
be dismissed. On the 29th of January, 1841, three days after 
the filing of this answer, Elliott & Worley again intervened in 
the case, not claiming the cotton as their property but alleging 
they had made advances on it, and have a higher privilege on 
the proceeds than the attaching creditor. They are not yet 
able to state the amount of their advances, but say they are 
over $6000, and they have lost the receipt given for the 
amount, but hope to find it at some future day. They speak 
of an affidavit as to the verity of their allegations, the giving 
of a bond and praying for an injunction, but they never have 
made the affidavit, filed the bond or obtained the injunction, 
and their petition of intervention stood over without any effort 
on their part to obtain evidence to sustain it, until the day 
previous to the trial of the issue between the plaintiff and gar- 
nishees ; when one of. the intervenors made an affidavit that he , 
had maferial and important witnesses residing in Mississippi, 
without whose testimony he could not go to trial, yet he does 
not name any person or say what he expects to prove by them, 
and there his efforts seem to have ended. On the 16th of Fe- 
bruary the case was tried, and the District Judge gave judg | 
ment for the plaintiffs, from which the garnishees appealed. 
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In this court their counsel has made numerous points ae oy Dis: 
obtain a reversal of the judgment. 

His two first grounds, that the inferior court erred in giving a ee 
judgment in favor of the plaintiffs and against the defendant, Pain Br AL. 
is answered by a reference to the well settled decisions of this an na 
court, that a garnishee has no right to interfere with the merits gga 
of the case, between plaintiff and defendant; 10 Martin’s re . = ad 
Rep. 568. if and 

Upon the third and fifth points, which allege that the pro- —_ 
ceedings against them are ex parte, upon the mere motion of 
the plaintiffs, without citation or notice, and therefore null-and 
void; we have to remark, in relation to the first rule, the she- 
riff says in his return, that he served it on J. W. Ward, one 
of the firm of Ward, Moffitt & Co. they did not choose to ap- 
pear; as to the second, we do not find any citation, but the When the 
parties appeared and answered it, without objecting ton want to judg- 
of notice in the form of proceeding. On that rule} a trial took ent 4 clotlent 
place, and the appellants were condemned to pay the money. all that is re- 


quired is to ob- 
We see no error in the proceedings of the court. The. plain- oie an order on 
tiffs had a judgment against their original debtor; he did not {2 ron pay — 
complain of it, and all that was necessary, was to obtain oS 


judgment or order to direct and authorize the garnishees to hands. 
pay over whatever they had in their hands. 

The fourth point is, there was no sufficient evidence to au- 
thorize a judgment against the appellants. It is difficult to 
conceive what better evidence could be obtained. . It was held 
in the case of Robinson et al. vs. Taylor et al., 6 La. Rep. 
397, that the initials of the name of a party being on bales of ouside 
cotton, was a circumstance, having weight in a question of of a name, or 
ownership. If that be correct, and we think it is, the fact ofa iecsteaianae 
man’s name at full length on the bales is a circumstance® en- sales of Sieg 
titled to much more weight. The claim of the intervenors a “strong evi- 
alleging a right of property, had been dismissed, principally ship. 
on the evidence of Moffitt, and no right could be shown al- 
though the claimants had nearly eight months to procure the 


testimony, which if it exists must be in their section of the 
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Berane a country. The appellants knew the intervenors had no right of 


property to the cotton, but only a claim of privilege, of which 


is & = 4®* not the least evidence has been produced. The counsel con 
PALMER BT AL. tends we cannot look into the evidence of Moffitt given ona 


former trial to charge him inthis. He does not appear to have 
objected to its use in the inferior court, nor has he shown us 
any law commanding us to close our eyes upon those admis- 
sions made under oath. 

The last ground is, that the court erred in giving judgment 
against the garnishees whilst the intervention was pending. The 
Code of Practice, art. 389, informs us that an intervention is 
permissive, and it must not retard the trial of the principal 
cause. The intervenors must be always ready to plead and 
exhibit their testimony; art. 391. In this case, we do not 
find the intervenors endeavoring to delay the trial, or com- 
plaining of the judgment rendered against the garnishees; but 
they (the garnishees) manifest a most lively sensibility for 
these third parties, and endeavor to interpose them to avoid 
the payment of asum of money that they do not pretend be- 
longs to them, and which they have had more than a year 
without interest. 

We have noticed in a number of the attachment cases that 
have come before us, that much of the litigation is to be traced 
to the garnishees; for what purpose, is not difficult to dis- 
cover. We think it time to let it be known, that these 
maneuvres have not escaped our observation, and we shall, as 
far as our powers go, use them to repress such practices. 

The judgment of the District Court is therefore affirmed 
with costs, and ten per cent. damages. 
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OF THE STATE OF LOUISIANA. 
BEACH ET AL. vs. OAKEY. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where answers to interrogatories make out the plaintiffs’ case, and are not dis- 
proved, he will have judgment. 


This is an action on a promissory note of the defendant for 
the balance due after allowing a credit. 


The defendant averred that after maturity of said note hé 
had placed several promissory notes in plaintiffs’ hands out of 
which to make the money, and in consequence thereof they 
agreed not to bring suit. He then propounded a string of in- 
terrogatories touching this matter, which plaintiffs promptly an- 
swered, showing that the notes deposited so far as collected had 
been credited, and that the balance the defendant promised to 
pay repeatedly but had failed. 


There was judgment for the plaintiffs and the defendant ap- 
pealed. 


Benjamin, for plaintiffs, prayed the affirmance of the judg- 
ment with ten per cent. damages. 


F. B. Conrad, contra. 


Martin, J. delivered the opinion of the court. 


The defendant is appellant from a judgment for the balance 
due on his promissory note. He did not deny his signature, 
but made an unsuccessful attempt, by propounding interroga- 
tories to the plaintiffs, to establish a promise of the latter not 
to institute a suit onthe note, on a certain consideration. 

The plaintiffs, in their answer, negative the facts set forth 
in the interrogatories and relied on by the defendant to make 
out his case, and aver they have given all due credits on the 
notes. The defendant not having attempted to disprove the 
answer of the plaintiffs to the interrogatories propounded, 
judgment was correctly given against him for the balance 
due on the note. 
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It is therefore ordered, adjudged and decreed that the judg- 
ment of the Commercial Court be affirmed with costs and ten 
per cent. damages. 





BACH vs. TWOGOOD ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A debt exists from the time it is contracted or is due, and not only from the date 
of judgment rendered thereon. 

So where the plaintiff’s demand existed anterior to notice of the transfer of de- 
fendant’s debt against him, it will compensate and extinguish it as against the 
original creditor, notwithstanding he transferred it to a third person, before 
the plaintiff obtained judgment on his demand. 


This is a suit to procure the erasure of a mortgage which re- 
sulted from a building contract of $7000, entered into by the 
plaintiff with the defendant, Twogood. 

The plaintiff shows that by the terms of the contract, the 
building was to have been finished and delivered the Ist of 
April, 1838, but was not finished according to contract. He 
further shows that by payments and deductions he had re- 
duced the principal sum to $1778. This was admitted. 

It further appeared that the plaintiff having a demand 
against the defendant, Twogood, brought suit in October, 
1837, and in March following the matter was submitted to ami- 
cable compounders, who awarded the plaintiff $2100, which 
was confirmed by a judgment of the court on the 18th of April, 
1838. Inthe meantime the defendant assigned the balance 
due on the building contract of $1778 to A. D. Crossman, on 
the 8th of March, 1838, which was notified to the plaintiff on 
the 16th of April. The sole question is had the plaintiff’s de- 
mand of $2100, effect against Twogood before the transfer of 
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his debt of $1778, so as to compensate and extinguish it? If 
so does it entitle him to have the mortgage resulting from the 
building contract erased-and cancelled ? 


Roselius, for the plaintiff. 
Mazureau, for defendant. 
L.C. Duncan, for defendant, Crossman. 


Morphy, J. delivered the opinion of the court. 


The object of this suit is to obtain the erasure from the re- 
gistry of mortgages of a recorded lien resulting from a build- 
ing contract entered into between plaintiff and Twogood. The 
petition sets forth that Twogood undertook to build a house for 
plaintiff for the sum of $7000 to be delivered on the Ist of 
April, 1838; that the house was not delivered at the stipulated 
period, and that the materials and workmanship were so defec- 
tive that when the objections to the same were submitted to ar- 
bitrators chosen by mutual consent, a deduction of $827 was 
made from the price originally agreed upon ; that plaintiff has 
paid to Twogood at different times $4243 32, on account of 
said building ; that Twogood about that time became indebted 
unto plaintiff in the sum of $2100 for a judgment obtained 
against him, and owes moreover to plaintiff $227 for house 
rent, for not delivering the building at the stipulated time ; that 
the sums thus paid by plaintiff or due to him by Twogood ex- 
ceed $7000; that after all his claims under the building con- 
tract were thus extinguished by payment or compensation, 
Twogood, with a view to take an illegal advantage over plain- 
tiff, made a simulated assignment of his contract to his co- 
defendant, Crossman, who combined and connived with him for 
the purpose of injuring the plaintiff; that although the defen- 
dants well knew that nothing remains due by plaintiff under 
the contract, they illegally and tortiously refuse to cancel and 
annul the lien resulting from it to the great injury and damage 
of plaintiff; the petition concludes with a prayer for damages 
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Eastenm» Das; and forthe erasure of the inscription taken by Twogood on the 
_May; 18". house. Crossman alone answered, averring that for a just 
Reee>-“end legal consideration Twogood did assign to him the contract 
Twosoop Er at. made with plaintiff; that allowing all just and reasonable deduc- 
tions there remained yet due on said contract $3000, which he 
claimed in reconvention. There was a judgment below im fa- 

vor of plaintiff, and Crossman appealed. 

There is an admission on the record that if Crossman is en- 
titled to recover, the amount cannot exceed $1778. The sole 
question then for our decision is, whether this balance due on 
the building contract was not extinguished and compensated by 
the judgment of $2100 obtained against Twogood. The as- 

‘a ieiitiaiateal signment of the latter to Crossman was executed on the 8th of 
from the time it March, 1838, and notified to the plaintiff on the 16th of April 


is di d not ‘ - , F 3 
oy bem the following. It is clear that until such notification took place, 


a. . Twogood continued to be the creditor of Plaintiff for $1778; 


thereon. and that this claim was subject to be extinguished by compen- 
sation, in case the plaintiff became Twogood’s creditor to an 
equal amount; Pothier, traité des obligations, Vol. 2, No. 


596. 
The evidence shows that the suit in which the plaintiff ob- 


So where the tained his judgment against Twogood, commenced in October, 


0s gle 1837 ; that on the 17th of March, 1838, amicable compounders 

ae wc appointed by the parties rendered an award in favor of plain- 
ns- 

fer of defen tiff for $2100; and that this award was homologated and made 


ae Pras the judgment of the court on the 18th of April following. It 


will compensate ; 3 
pm oo sae sh, 18 contended by the appellant that no compensation could take 


to ss place because the judgment against Twogood was rendered 
tor;  notwith- only two days after notice of the assignment was given to plain- 
as it to tiff. This argument assumes that the indebtedness of Two- 
scdane thetpioioe good to plaintiff arose out of the judgment itself, and did not 


tiff obtained exist before its rendition. A judgment does not create the in- 

jedgment on his A : ; i 

demand. debtedness of a party; it only declares it to exist, fixes its 
amount and secures to the suitor the means of enforcing pay- 
ment. But in this case, moreover, the judgment rendered on 


the 18th of April was only a decree confirming the award in 
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favor of plaintiff, made on the 17th of March preceding. It » Dre. 


was this decision which liquidated the rights of plaintiff and 


fixed the extent of Twogood’s indebtedness to him; it was a a2. 
final between the parties and could not be modified by the court; exorp D Fran. * 


La. Code, arte. 3096, 3077. The plaintiff then became the 
creditor of Twogood for $2100, before receiving notice of ‘the 
assignment to Crossman ; and the claim of $1778 yet due un- 
der the contract was extinguished by compensation ; La. Code, 
art. 2200. 

The judgment of the Djstrict Court is therefore affirmed 
with costs. 


NICOLET’S EXECUTOR vs. GLOYD ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where the defendants, sued as drawers of a draft, plead the want of due notice, 
but admit it was for accommodation, and one of them offered to give endorsed 
notes in payment: Held, that the onus probandi of their having funds in the 
hands of the drawees, devolved on them. 


This is an action against Gloyd & M‘Donnell as the drawers 
of a bill of exchange in New York on J. & W. Gallaher, of 
New Orleans, for $3969, which was duly accepted, payable 
nine months after date, and protested for non-payment. 


The defendants admit the drawing of the bill but rely on a 
want of due notice of protest. They plead a general denial. 


It was proved the bill was an accommodation acceptance 4s 
admitted by one of the drawers; who also offered notes in pay- 
ment at long dates. 

It appeared in evidence that the notary aie notices of 

53 = VOL. = XVIII. 
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Bisrekw’ ‘Drs. protest to the drawers in New York, where the bill was made, 


Feces Saat instead of New Orleans, where they resided. 


wn al * The judge a quo, however, considered them bound; that if 
etorp BT Al. they had not due notice it was incumbent on them to show they 
had placed funds in the hands of the drawees? From judg- 


’ ment against them the defendants ‘appealed. 


Lockett & Micou, for plaintiff. 
F. B. Conrad, contra. 


Martin, J. delivered the opinion of the court. 


This is an action against the drawers of a bill of exchange 
protested for non-payment. The defendants pleaded the ge- 
neral issue; there was judgment against them im solido, and 
they appealed. M‘Donnell, one of the defendants, having 
failed and made a cession of his property since the rendition 
of the judgment in the court below, the syndic has appeared 
and made himself a party in this court. 


The plea does not deny the signature of the defendants. 
Those of the endorsers and the protest, were duly proved ; but 
regular notice does not appear to have been given to the defen- 
dants. It is however shown the defendants admitted that the 
draft was an accommodation one, and that one of the defen- 


enuionuaal dants, with the knowledge of the irregularity of notice, of- 


as drawers of a ; i . 
aah, plod the fered to give endorsed notes at long dates, which were re 
want of due no- fused. 


tice, but admit : Z gh 
it was for an . The judge a quo has, in our opinion, correctly concluded 


accommodation, that the foregoing testimony threw upon the defendants the 
and one of them going y 4 Pp 
vn onl rote, onus probandi of their having had funds in the hands of the 
in payment:— drawees, and that they suffered i i 
Fe aie ent, drawees, ey suffered in any delay for want of notice 
onus probandi of protest. 


ae It is therefore ordered, adjudged and decreed that the judg- 


— ‘ * ment of the Commercial Court be affirmed with costs; and 


ed onthem. —_jt is further ordered that the portion of the insolvent, John 
M‘Donnell, be paid by the syndic, R. Brenan, who is made a 
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party in this court, out of the estate, in due course of .adminis- 
tration. 


HERMANN, BRIGGS & CO. vs. HOOTSELL ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


Under the laws of Mississippi the maker of a note has the right to oppose against 
all subsequent endorsees, the same equities and defences which he may have 
against the original payee. 


Where the bill of sale of certain slaves expresses it was fur cash, and the pur- 
chaser gave a note for the balance of account due the vendor, including the 
price of the slaves: Held, that the note and bill of sale‘are of equal dignity, 
and no other evidence being produced that the note was given through error, 
the legal presumption is, it is justly due, and that no cash was actually paid as 
stated in the bill of sale. 


This is an action on a promissory notey executed jointly and 
severally by Mrs. A. M. Glasscock and John Hootsell, at 
Natchez, on the 27th of.March, 1838, payable eight months 
after date, tothe order of Samuel Cotton, for $1944 89. 


The suit was commenced by attaching property of Hootsell 
in the hands of Franklin & Henderson in New Orleans, 

Hootsell admitted his signature, but averred the note was 
given in error; that he signed as surety of Mrs. Amanda. M. 


Glasscock, who had executed it at the instance of Samuel Cot- 


ton, from whom she had purchased a negro woman and child 
for $1300 ; that Cotton gave a bill of sale expressing it to have 
been made for cash, and afterwards made out an account 
against her, including the $1300, said to have been paid’ in 
cash, and with other items and some credits allowed, left a 
balance of $1944 89, for which the note was given. 
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Easrsas Dis, Mrs. ‘Glasscock now intervened and set up the error com- 
— plained of, and prayed that the note be cancelled as having 
—- been executed in error. 
Baices & 
v8. The facts on which the case mainly turned are fallys set out 
OOTSELE ET Al. in the opinion of the court. 

The Parish Judge was of opinion that the bill of sale 
was evidence of the price of the slaves having been paid in 
cash; and that this amount being included in the account-for 
which the note was afterwards given was error, and could not 
be recovered. There was judgment for the balance of $644 
89, with 8 per cent. interest, after deducting $1300, the price 
:of the slaves. The plaintiffs appealed. 








Grima & Farrar, for the plaintiffs. 
Maypbin, for the defendant. 
R. N. & A. N. Ogden, for the intervenor. 


Simon, J. delivered the opinion of the court. 


Plaintiffs seek to recover $1944 89, which is the amount of 
a promissory note of hand subscribed in solido by the defen* 
dant and by the intervenor, Mrs. A. M. Glasscock, to the 
order of Samuel Cotton, who endorsed it over to the plaintiffs. 

The defence sets up that said note was given through error 
under the following circumstances: that on the 21st of Decem- 
ber, 1836, Cotton sold to A. M. Glasscock, the intervenor, a | 
negro woman, Patsey, and child, for the sum of $1300, which 
was paid in cash by her or by her agent; that having had | 
other dealings previously and subsequently to the sale, a settle- | 
ment took place between them at Natchez on the 27th of 
March, 1838; that the account, made by Cotton shows a ba- 
lance of $1944 89, purporting to be due him by Mrs, 
Glasscock, which account she settled by giving Cotton the 
note sued on. That in said account, said Cotton through 
error or design again charged for the sum of $1300, being the 
price of said slaves, which error she did not discover and was 
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entirely ignorant of. The defendant further avers that he BasremwerD#. 
signed the note as security, that he knew nothing of the error rh mon 
or design of Cotton, who afterwards passed away the said —_—_ 
note; but that according to. the laws of Mississippi, where the 
transaction took place and where the parties resided, the note, 
though in the hands of plaintiffs, is subject to all the ¢quity 
and to all the objections which existed between the original 
parties. 

A few days after the defendant’s answer was filed, A. M. 
Glasscock intervened to oppose plaintiff’s claim on the same 
grounds alleged by the defendant. The Parish Court deducted 
the sum of $1300 from the amount of the note, and gave judg- 
ment in favor of the plaintiffs for $644 89 only; from which 
judgment said plaintiffs appealed. of "Mistadeyt 

There is no doubt that under the laws of Mississippi, the ma- the maker a 


ts. 
HOOTSELL ET AL. 


. ‘ te has th 
ker of a note has the right to oppose against all subsequent en- right to pte 
dorsees, the same equities and defences which he may have pce So 
against the original payee. The first and principal inquiry ow ia 
therefore will be whether the defendant and the intervenor fences#h co 

’ ve 


have adduced sufficient proof of the facts by them alleged ogninet the ori- 

‘against the plaintiffs’ right of recovery? tet 
In support of their defence, they have produced the bill of 

sale from Cotton to the intervenor, in which it is stated that 

‘* for and in consideration of the sum of thirteen hundred dol- 

lars to him in hand paid, the receipt whereof is hereby acknow- ' 

ledged, he has this day bargained, &c.”” The next evidence is 

the detailed account signed by Cotton, which was the founda- 

tion of the note sued on; said account is composed of. several 

small sums, which, with the item of $1300, stated thus: 

‘1. negro woman and child got last January 6, as cash, 

$1300,” make the aggregate amount of $2090 26, to which 

adding two small balances of account for the years 1835 and 

1836, and upwards of $300 interest, and deducting therefrom 

a credit of $400 paid on the day of settlement (27th March, 

1838) make the very same amount for which the note sued on 

was given. The defendant has also introduced the testimony 
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Eavreew Dis, Of a witness to show Cotton’s hand writing to the two docu- 
May, 184. ments, and particularly to prove that the slaves mentioned in 
HERMA the account are the same named in the bill of sale. 

BRiIaGs & Co. : : ; 

v8. From an inspection of the account, which, as we have alrea- 

HOOTSELL ET AL. ° ° . . . 
dy noticed, is composed of small items, except the sum in dis- 
pute; and from the circumstance that four hundred dollars-in 
cash were paid on account thereof by the intervenor on the day 
of settlement, it is difficult to believe that she would have given 
her note for the balance of said account, including therein 
$1300 which she had already paid, if she had not been satisfied 
that she owed it. No attempt has been made to introduce any 
evidence that the intervenor really made the payment of the 
thirteen hundred dollars mentioned in the bill of sale; and 
this was, in our opinion, necessary to destroy the presumption 
arising from the fact of her having given thé note sued on, 
Waste ‘the which must be considered at least as prime facie evidence of 
bill of sale of its being justly due, until the contrary is shown. The strength 

certain slaves . ; : 

expresses it was Of the defence however is that the bill of sale itself shows the 
for coe ong thirteen hundred dollars to have been once paid, that this cannot 


pare 

a note for the . ; 

alah? of ac- be contradicted by parol testimony, and that consequently ~~ 
a due _— same sum must have been charged in the account through 
vendor. Inciu- 2 3 . . : : 

ding the price of error or design. Thist it seems to us, is a non sequitur; if on 


he slaves: Held, : " 
oe es and the one hand, the bill of sale shows that the $1300 were paid ; 


ote lg on the other hand, the settlement of account and the note given 
por a for the’ balance due thereon, prove that said balance is due; 
produced that the evidence is of equal dignity, and therefore we cannot take 


the note was : ; : 
given through the acknowledgment made in the bill of sale, as conclusive 


eo, proof of the error alleged, when we have a counter acknow- 


it is justly due, = ai ae * 
wd that mo eas, dgment in writing that the sum claimed is justly due. It is 


was _ actually of every day’s occurrence that, in the ordinary transactions of 

paid as stated in 

the bill of sale. men, deeds of sale of real property and slaves are passed for 
cash, although the vendor does not receive a cent, and that the 
object of the parties to such sales being to give a title to the 
purchaser clear of mortgages, the vendor takes a note for the 
amount of the sale. In such cases, the note is considered as 


having the effect of a counter-letter, which cannot be destroy- 
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ed. by the recital in the deed that the amount of the.purchase KasrzameDrs, 
| money was actually paid in cash; the note is due independent May, Apa. 
of the sale though growing out of the same transaction, and Be 
the only consequence against the vendor is that he has no v8. 
longer the power of exercising his mortgage and legal privi- a 
lege. In the absence of any other evidence, we may fairly 
presume that the note sued on was given under similar circum- 
stances, and giving to it the force of a counter-letter, we shall 
naturally suppose that the parties, by settling their general ac- 
count, and the intervenor by giving her note, intended to pro- 
vide against the consequences of the acknowledgment contain- 
ed in the bill of sale, and to secure to her vendor the payment 
of the price of the slaves. We think that the defendant and 
intervenor have not satisfactorily proven their allegations and 
that the judge a@ quo erred in giving them credit for the sum in 
dispute. 
This view of the case renders it unnecessary to examine the 
* question arising from the bill of exceptions taken to the opi- 
nion of the lower court, rejecting the parol evidence offered roid 
by plaintiffs to show that according to the common law and 
*statutes of Mississippi, it was competent for them to inquire into 
the facts of non-payment of money ackifewledged to have been 
received in a written instrument; and to prove that in fact no 
money had been paid by the intervenor to Cotton as stated in 
the bill of sale. But the evidence itself accompanies the re- 
cord, and we find in it the proof of an important fact which ap- 
pears to us to be unexceptionable, to wit: * that the bill of sale 
of the slaves from Cotton to A. M. Glasscock, remained in the 
hands of Cotton till after the settlement of accounts above 
spoken of, and that it remained m the desk of said Cotton in 
his store till after said settlement, when it was delivered to the 
said A. M. Glasscock.” This part of the evidence objected 
and excepted to, does not, it seems to us, prove any thing con- 
trary to or beyond what is contained m the written instrument, 
but goes merely to establish a circumstance relative to the acts 
done by the parties independent of the written sale, and there- 
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lay, 1841. 





scones aL. 


Dis, fore cannot be, rejected; 13 La. Rep., 268. This testimony 





CASES IN yo SUPREME COURT 































explains the whole transaction, and puts it before us in its true 
light ; it is clear that the intervenor, although the slaves had~ 
been delivered to her, never was put in possession of the bill 
of sale containing the receipt of the $1300 in dispute, until she 
gave her note to Cotton as the balance due by her in conse- 
quence of the settlement of their accounts; and it is thereby uit 
obvious that she had not paid the amount of the purchase mo- 4 
ney at the date of the instrument, and that it was only after 
getting her note, that Cotton gave her a written title to the 
slaves by her purchased. This accounts for the reason why 
the same amount was carried in the account current as cash. 
Cotton, by giving up the bill of sale receipted, considered it as | 
cash at the moment of closing his transactions with the inter- y 
venor, or in other words, as an advance by him made to her; | 
in cash, for which at the same moment, she gave him her note 
with satisfactory security. 

We are satisfied that the defendant owes the whole amount ® 
of the note sued on, and that the intervenor has failed to esta- 
blish the error by her alleged. , 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Parish Court be annulled, avoided and reversed; 
and proceeding to give such judgment as, in our opinion, ought 
to have been rendered by the inferior court ; it is ordered, ad- 
judged and decreed that the intervenor’s claim be rejected and 
that the plaintiffs recover of the defendant the sum of nine- 
teen hundred and forty-four dollars and eighty-nine cents, with 
eight per cent. interest per annum thereon from the 30th of 
November, 1838, until paid, with costs in both courts to be paid F; 
by the said defendant and the intervenor. i 
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x4 ROUZAN vs. ROUZAWS CURATOR. Eastern Dis. 
' 184 





f APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 





ROUZAN’S CURA- 


TOR. 


NEW ORLEANS. 


The testimony of two witnesses to the declarations of the deceased father that he 
owed his daughter (the plaintiff ) $500, was received as evidence of the ex- 
isting debt, although there was an attempt to discredit the testimony. 


The plaintiff, Alexandrine Rouzan, alleges she loaned her 
father $500 in his life time, which she is entitled to receive 
from his estate. She prays that her claim be allowed. 

The curator pleaded a general denial; and the attorney for 
the absent heirs required strict proof of the demand. . 
4 Two witnesses were called by the plaintiff. One of these, 

J. Aguilard, swore positively to the acknowledgment of the 
_ debt by the deceased; and the other declared the deceased in- 

timated to him in conversation that he owed the money to his 

daughter. 
» Attempts were made to discredit Aguilard, by calling wit- 
nesses who declared they would not believe him. 
The Judge of Probates, however, considered the testimony 
sufficient to establish the demand, gave judgment for the plain- 
tiff and the curator appealed. | 


Canon, for the plaintiff. 
Preaux, contra. i a 
Simon, J. delivered the opinion of the court. 


Plaintiff seeks to recover the sum of $500, which she alleges 
to have lent to her father in the month of June, 1835. -The 
‘answer is a general denial. She had judgment in the court be- 
low, and the defendant appealed. 
The only question presented in this case is one of fact. Se- 
veral witnesses have been examined to prove the plaintiff’s 
claim ; the testimony of one of them named Joseph Aguilard, eg 
' establishes positively that the deceased repeatedly acknowledged ’ 
that he owed the plaintiff the sum of five hundred dollars; and 
54 VoL. XVIII. - 
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ji SrHOborated by the deposition of another wit- 
ness who aiores a conve tion “which he had with the dece 
4% ed, in which he intimated his i debtednes to the plaintiff. 
attempt has been made to impe 
and to discredit him, by showing that he ought notto be believed 
upon oath; but on the part of the plaintiff, several individuals 
have sworn that they would believe him ; and after hearing all 
the witnesses, the judge a quo was of opinion that, the —- 
was entitled to judgment. igh: ms 


It does not appear to us that any a ii bee Bditinitted ; 
the inferior judge saw the ‘witnesses testify, had a full oppor- 


tunity of judging of the degree of credibility which could be 
placed in their testimony, and we are not ready to say that 
he came to an erroneous conclusion on the facts disclosed By 
the evidence. 

It is therefore > ordered, adjudged and decreed, that the jndg 
ment of the Court “ — be affirmed with costs. vy 
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] exceptions considered; but the regular way was to resci nd thi aie. er as fos 
perly made. * , 

This is a suit against Huie & Hale. , endoxgers of a note, 
: ment by default having been rendered against Huie on 
n gto answer, the next day his counsel filed dilatory excep- 
‘and had the judgment by default set aside. Three days 
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afterwards, the plaintiff on proving his iia Y 

ment against Huie without deciding on the exceptions the 
it disregarding them and treatin ns 

judgment by default, as a nul ty. Rim this judgment, Huie 

appenied: who is alone before the court. 





Josephs, for the plaintiffs. 
Peyton F Smith, contra. 
Martin, J. delivered the opinion of the court. 


The defendantoeheing sued as endorsers of a promissory 
note, failed to answer, and judgment by default was taken, 
which on motion of Huie’s counsel was set aside as to him, on 

. “Ailing dilatory exceptions. The judgment was however made 


. » final against him; the judge disregarding the exceptions, and 


being of opinion that the order setting aside the judgment by 
» default was a nullity, inasmuch as it was not granted forthe _ 
“# putpoee of putting in an answer to the m ts § according to law, . ai. ee 
but simply a dilatory exception, whieh i is 3 prohibited by the 23d 

section of the act of 1839, amending the Code of Practice. © 





~~ _~ It appears to us the court erred. ‘The order setting aside Itis + aE 


the judgment by default was erroneous, Dut not 0 nullity. _The Jape 
'y 


plaintiff had a right to have it rescinded, ‘but this hea oot be, default 
waive, and the cause be ‘pi -in'to judgme “on the exe tory cree tions 
















. a et ; but 

ceptions, notwithstanding . the order remained 9 bed. te order sting 
5 bd J 

This would have required him on the exceptions! é cannot be 

capa treated asa nul- 

ruled, to take a new judgment by default, unless BNSWET ity in order to 

render _final 


‘Was fileds, Sueh a proeeeding would have been more circui-* . 


‘S tous, but certainly unexceptionable. The shortest and most pa a pve 
regular way, would have been to rescind the order, allowing tions consider- 


_ the exceptions to be filed, as having been improperly made. Sty woes 
The plaintiff hasiillwerer, chosen to pursue a still shorter ng , Bama 
mode of proceeding, which appears to us illegal. ; perly made. 
The defendant, Hale, made a separate deferice and there.w 
a verdict and judgment against lim ; and both defendar 


united in the same appeal. But by an agreement on file sig 
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Easrzan Dis. ed by Hile, a hie Wihiraws his pleas herein, and as far as-his. 
ent Rcd interest is concerned, admits the correctness of the judgment.” 
manag 3 "At. >. It is therefore ordered, adjudged and decreed that the judg- 
HENNEN. ment of the District Court be affirmed as to the defendant, 
Hale, by consent: And itis further ordered and decreed that 
said judgment be annulled and reversed so far as it relates to 
the defendant Huie; and the case remanded for further pro- 
ceedings according to law; the plaintifts and appellees paying 
the costs of the appeal. 
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MAYOR ET AL vs. HENNEN. 
= 
fe aa 
APPEAL FROM THE COURT OF THE FIRST_JUDICIAL DISTRICT. * 


& ~ "The payment by the clerk of a court, in which money is deposited, to the attor- 


ney of the party entitled to receive it,is a good payment, and will discharge =. 
the clerk from all liability. 


This is an action to recover from the defendant the sum of 
$68,637, which the plaintiffs allege he failed to pay over to 
them, out of a larger amount which had been deposited in the 
U. §. District Court, of which he was clerk. 


The defendant justified and explained the manner he had 
paid over the large amount of monies and notes déposited in 
the U. 8. District Court to the plaintiffs by order of said-court{" 
averring that he had made the payment to the plaintiffs or their 
lawful agent, He then sets up a balance due him on thig- 
transaction for-commissions amounting to°$1386 29, for which 
he prays jt doment in reconvention. 

The. principal facts involved, are that the city fecovered a 
large ‘sum, which was in contest with the United States, and 
deposited in court to await the event of the suit. 


+ , * 


Be a .. i ; 
* 5. _ 
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_ them two checks amounting to $64,692, being the principal 


“trict of Louisiaua, having been reversed by the Supreme Court 
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igo 


When the final decision came, the attorney for the plaintiffs Easruaw- Dis. 
‘procured an order of court, on presenting the mandate for the, 2 
délivery of the money and notes in contest to the successful rin 
party. The defendant, as clerk of the court, gave to the attorney HENNEN. 
who had the management of the case, checks and orders.on the 
banks where the money and notes were deposited ; and among 





part of the sum now claimed. The attorney gave a receipt 
therefor as attorney and agent of the corporation of New Or- 
leans ; which sum the evidence showed he appropriated to 
himself for the amount of his fee in the case. 


On the evidence produced, there was a verdict and judgment 
for the defendant, allowing him his reconventional demand; 
from which the plaintiffs appealed, 


Canon, for the plaintiffs and appellants, contended that the 
attorney had no authority to receive this money ; that it should 
have been paid over to the treasurer of ‘the city of New Or : 
leans. The agency or employment of the attorney was spa os 
cial and did not authorize him to settle the claim and r® 
ceive the money. The defendant therefore paid in his own 
wrong. 





1 eo 


Eustis §& Grymes, for the defendant. 


Martin, J. delivered the opinion of the court. 


- A-judgment obtained by the United States against the 
Mayor, Aldermen and inhabitants of the city of New Orleans, 
in the District Court of the United States for the Eastern Dis- 


of the United States, the corporation of New Orleans became 
entitled-to.a very large sum of money, which had been depo- 
sited in two of the banks of the city to await'the eventyof said thie. 

suit. A member of the bar who had been ‘employed by the 4 
corporation to provoke the reversal of the judgment, on filing 
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Eastern Drs. the mandate of the Suiideine Court procured an order from the 
_May, 81. District Court for the payment of the money thus deposited 
“a : EA to the credit of the plaintiffs in error; and obtained from the 
nueses, “present defendant, then clerk of the said District Court, two 
checks amounting together to the sum of $64,692 15, which | 
‘he claimed from the corporation as a compensation for his pro- | 
fessional services in the case. The present suit is brought to 
recover this sum from the defendant, as having been impro- 
perly paid; and the plaintiffs are appellants from a judgment 
which disallows their entire claim, and gives to the defendant : 
the sum of $1386, on his reconventional demand set up in his 

answer. , 

The counsel for the appellants, besides questioning the right 
of the attorney to receive any money of theirs, have laid great 
stress on an allegation that he was entitled to no compensation 
from them, and if entitled to any, to a very small sum in com- 
parison to that he received. 

©. It has appeared to us perfectly useless in the dedinio of this 

». ase, to inquire into the claim of the attorney against the cor- 

*  - Bpration; for his right to receive the money resulted from his 
chennai having been employed to provoke the judgment under wes 

by the clerk “ the corporation became entitled to the money. If this circum- 
tts po stance authorized him to receive the whole amount of the 

» sited, to the at- judgment it is immaterial to inquire whether the part which was 


torney of the 


ae, ge og ‘© paid to him be more than was justly due to him for his fee.’ 


good _ payment The Louisiana Code; article 2139, provides that “* payment to 
charge the clerk an attorney at law, employed to sue for the payment will dis- 
gg all liabili- Charge the debtor, although the attorney be not specially em- || 
powered to receive the debt.” It is therefore clear that the i} 

attorney derived his authority to receive, from his employment _ 

to procure thé judgment and needed no special authorization.~ 

The defendant and appellee consequently paid in compliance 

with an ordeniof cegurt, requiring him to pay the money which 

7 had been deposited in the banks, to the corporation or its F 
agent; and there j is not the least suggestion that he did not act 


in good faith. 
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_ CLARKE ET UX. vs. FIREMEN’S INSURANCE COMPANY. 


“Where the policy has reference to furniture generally, in a house which is de- “ 














_ wife allege that insurance was effected on a large quantity of 
























OF THE STATE OF HOUISIANA. 431- 
Neither party has drawn our attention to the plea in recon- Kasrerw Dis, 
vention, or complained of the judgment rendered thereon,. | aaa 
We have not thought it our duty to look into it. # BT UX. 
It is therefore ordéred, adjudged and decreed that the judg- rrezwnn’s INS. 
ment of the District. Court be affirmed with costs. we 


———— 

ROE A 

amend 
- 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 
The husband has the power of administering the estate of his wife, whether it be 
dotal or paraphernal, particularly her moveable property. 


As the administrator of his wife’s property, the husband has such an interest 
and right therein as authorizes him to insure it even in his own name, without 
declaring the nature and extent of his interest. 


scribed, without mentioning that part of it was stored in the garret, itis suffi- ~~ 
cient to authorize a recovery for the loss, 


This is an action on a policy of insurance. The plaintiff and 


furniture, in a house in the city of Lafayette, built, the lower 
story of brick and the second of wood; said furniture belong- 
ing to them, amounting to $1000. 
The defendants averred that by the policy, insurance only 
was effected on the property of J. Calvit Clarke, the husband, 
and that the furniture alleged to be destroyed was the property 
of the wife and not covered by the policy; th it was only in- 
tended to insure such furniture as was im@Mse in the house, 
such as beds, tables, &c., which would Yube ‘Temoved in 4 
case of fire ; but that most of the furniture for which indemnity 
is claimed was stored in a garret and is not embraced by the de- 
scription in the policy of insurance. 
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Eastzrn Dis, Upon these pleadings and issues the cause was principally 
le trib. Sig 

| CLARKE Se It was shown by the evidence that Mrs. Clarke had been 

is seo the keeper of a boarding house in Julia street, but had remov- 

ed to a small house in Lafayette ; and that a portion of the fur- 

éd niture not immediately or constantly used - was stored in .the 

* gatret. The policy was taken out in her husband’s name and 

the house and furniture fully described. The fire and loss of 


property was proved within the time of the policy. 


The District Judge was of opinion $750 would replace the 
loss and damage, gave judgment for’ that sum, from which the 
defendants appealed. : 


Roselius & Clarke, in propria persona, for the plaintiffs and 
appellees. 


Lockett & Micou, for the defendants. 


ts 


Simon, J. delivered the opinion of the court. 


Plaintiffs sue for the recovery of the sum of thousand, dol- 

~ lars, which is the amount of-a policy of insurance. They al- 
lege that in consequence of the loss and destruction by fire of | 
a certain quantity of household furniture contained in their 
dwelling house ; which furniture was’ covered by the said po- 
licy; to the aforesaid amount of $1000, they are entitled to 
claim indemnity from the underwriters to the full amount of 
the policy. Defendants plead. that the insurance declared on 
was effected only on the property of J. C. Clarke, and that 
the loss occurred was on the separate property of his wife, 
which was not insured. That the loss ocurred on property 
not embraced in the description of the policy; that an officer 
was sent to the ‘house containing the property offered for insu- 
rance, for the, purpose of examining into the situation and value 
of the said property, and that none of the property for the loss 
of which indemnity is claimed was shown to the officer. They 
further aver that the property in question was not required for 
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the ordinary purposes of plaintiffs’ farnily, and was not od Bygone Ie 
by them as household furniture; that the same was stored ! 
garret of the house; that if the same had been-shown to their‘ bal Pe —— 








inspector for insurance, a larger premium would have been. resmineen, Ins. 
a lz quired; and that when the fire took place, if the furniture es 
; 3 had been shown to be in that part of the house, or if notice ps. 


_ had been given to the firemen, there was ample time for the 
removal of the same, and the same would have been removed 
and saved. 

The lower court gave judgment in favor of the plaintiffs for 
seven hundred and fifty dollars,; aeibich judgment the de: 
fendants appealed. 

| The offer or application for Se utineriened by J.C. Clarke, 

says that ‘+ insurance is wanted for one year on household fur- 

niture, looking glasses, beds; &¢., to the amount of one thou- all ~ 

| sand dollars, contained in a house m Lafayette city, on Belle- “7 

le street, built, the first story of bricks, the second and gar- - 

ret of wood and covered with slate.” ‘There is an: accidental 

variance between the offer and the policy with regard to the 

description of the house; several witnesses have been heard 

‘to establish all the circumstances felative to the fire, the extent 

and value of the loss and damage, and the situation of the fur- 

niture in the different rooms of the house, and particularly in 
the garret where a certain quantity of it was stored. The evi- 
dence shows also that this furniture was occcasionally used, as 
it was wanted; that the house was small and the family very. 
large, in consequence of which, said furniture was taken up 
stairs, and only brought down when it was to be used, and. it 
is also established that the property which was lost, destroyed 
or damaged, belonged to Mrs. Clarke, who formerly kept a — 
boarding house. The husband 
has the power of 
The main ground of defence set up by the underwriters is administering — * ‘ 
that the furniture did not belong to Clarke, but was the property inate hie 

“| of his wife, and that therefore he had not himself any insurable —, = . : 

| interest in the policy. It is perfectly clear that the husband has ticularly _hery*" 

the power of administering the estate of his wife, and _par- re egy er 
55 VOL. XVIII. 
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Eastern Dus. ticularly her moveable property; and to act in his own indi- 
_May, 188- vidual name’ with regardto the said administration. If the 
eae. at wife’s property be dotal, the husband alone has the administra- 
FIREMEN’S INStion of it, although the wife remains the proprietor thereof ; 
4 —e _ La. Code, art; 2330; and if on the conttary, her estate is pa- 
/ Cat a Page ‘his raphernal, it is considered to be under the management of the 






; a ———- rately ; Jdem, art.2362; which is not shown to be the case in 
and ri ere- : & : p, : 
in as authorizes the present instance. Clarke had therefore such interest and 
him to insure it -, ; Palas ' i F P a 
even in his own Tight in the furniture, as necessarily authorized him to insure 


a” .-Goclering ithont it, even in his own naméy without its being necessary for him 


nature and .ex- t4 declare the nature and extent of his interest. 
tent of his inte- : . * : 
rest. The next. ground is that no information as to the exact situa- 


Where the tion of the property had: been.given by the plaintiff, and that 


"i Ss . the risk was increased by the:furniture being stored in a garret 


penerally, i> * from which it was difficult to remove it. - This objection, is,. in 
mores Weed our opinion, untenable. The policy of insurance was made in 
out mentioning ts ; é _ oe 
» that part. of itreference to the furniture, &c., generally contained in the 
et was storédin the } “ och th laintiff bled ‘th diatinctia 
‘— ... garret,itissufi- 20Use in which the plaintilis resided, without any distinction or 
"= cient to author- 
ize a recov 




















written application, shows that the underwriters were informed 
that there was a garret; and although this was not included in 
that part of the policy in which the house’ is described, we 
think it was the duty of the defendants or of their inspector to 
look into all the matters or circumstances necessary to ascer- 
tain’ the: nature of the risk. The- garret was a part of the 
house, to be used by the inmates, as well as any other apart- 
ment; there, they were in the habit of ‘storing the furniture 
which they did not want for their daily use, and we are unable 


si to see any reason why such furniture should be excepted from 
: the generaleffect of the policy. If the underwriters were igno- 

' rant of this-fact, they must attribute it to their own fault or ne- 
; gligence |» 

“a On the whole, we think the judge a quo did not errin 


giving judgment in favor of the plaintiffs, and in allowing them 
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apt oe og husband, unless it be administered by the wife alone and sepa- . 





















exception as to the particular rooms in which said furniture ~ 
forthe loss. ~~ should be kept. The description of the house given in the 
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seven hundred and fifty dollats for phe loss and damage by hem : 
sustained. is gon: ee 

It is therefore ordered, adjudged onl decreed that the judg- °*=Br & co. 
ment of the Commercial Court be affirmed Ler costs. miltes 


“=e 


OAKEY & CO. vs. HENNEN. 


APPEAL FROM THE PARISH COURT POR THE PARISH AND CITY OP 
NEW ORLEANS. he 
cage 


Where the testimony is insufficient to show clearly that the note, endorsed by 
defendant, was altered after its execution, by adding the words “ payable at the 
Union Bank,” he cannot exonerate himself from,his endorsement. 


This is an action against the endorser of a promissory note. 
~The defence was, that after it was endorsed, the maker, with- 
out the consent and knowledge of the endorser, altered the: te- 
nor of said note by adding the following words, “ payable at 
the Union Bank.”’’ 

The evidence failed to prove-the fact of the alteration; re- 
lied on in the defence ;. and there was judgment both in the 
City Court, and in the Parish Court, to which the case had 
been taken on appeal, for the plaintiffs, from which the defen. 
dant appealed. 


L. C. Duncan, for plaintiffs. 


et 


. & 


Defendant in propria persona. 
Simon, J. delivered the opinion of the court. 


The defendant is sued as endorser of a promissory note of ig 
hand, drawn by one F. W. Lea; his principal defence*is that 
he did not endorse a note of the form stated in the plaintiffs’ 
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4 Dis. petition. There was judg = ainst him in the oliy Court, 
Fine deel and an appeal having lente him taken to the Parish Court, 
oaxgr & co. a second judgment was" rendered against him, from which he 


xiv. took the present appeal. 


Itis surged thet the words ‘‘ payable at the Union Bank-of. 


Louisiana,” written as the last part of the body of the note, 
were so written after said note had beenexecuted and endo 

and that’said note was not originally made payable at any or 
ticular domicil. In support of ‘this position, a witness was ex- 
amined, who, without being presented with the note in ques- 
tion to prove. its identity, testifies that said note was given to 


one John Kern for furniture bought by Lea & Kimball; that 


it was agreed between Lea & Kimball that no note given by 
either party should be made payable at any particular place as 


= a bank ; that at the time witness saw the note, it was endorsed 


by defendant; that he did not discover that it was made payable 

at any particular place; that after the note was traded to Kern, 

. he, said Kern, informed witness that he had got Lea to fix 

~ it and make it payable in New Orleans; and that witness 

does not know that said note was made payable in New Or 
leans. 

From an inspection of the note sued on, which is clearly 
shown to be in one and the same hand writing, we are unable 
to: discover that any addition or alteration was ever made to it 
after its execution; the signature of the drawer appears to have 
been made after the whole body of the note was written ; and 

Where the the’ vague testimony of the only witness who was examined, is 
testimony is in- not, in our opinion, sufficient to justify the belief that said note 
oe ae was not originally made payable at the elected domicil at which 


show 


that the note, en- ° ° a 
Roreeil by defen- the demand of payment wes ihade. This ery might 
dant,was altered perhaps serve to raise a suspicion, but this is certainly insuffi- 


after its execu- 
tion, by adding cient to entitle the defendant to the discharge of his obligation 


th rds “pa 
thle’ at : a a as endorser of a note of the dishonor of which he -is shown 


Union “Bask,” to have had due and legal notice; and as the case stands, we 


wall a must come to the conclusion that he has failed to make out his 
dorsement. defence. 





= 
a 
































ae @ 
B é, * 
a: “OF THE STATE OF LOUISIANA. * %& an 


a 


we" 487 








It is thefefore ordered, aajii id: and decreed that ens ~Aigriny | D Dis” 


ment of the Parish Court be affirmed:with costs. _ hae 
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ALLEN vs. ARNOUEL. 
APPEAL FROM THE CITY COURT OF NEW ORLEANS. 


Damages for a frivolous appeal cannot be allowed when the dismissalof the ap- 
peal is insisted on by the appellee. 


The appeal will be dismissed when the record is incomplete, ‘an contains no- 
thing for the court to act on. 


This is a suit against the maker of three promissory notes 


amounting to $500, protested for non-payment. There was’ 


judgment by default made final. 

The defendant came forward and averred he had made a 
cession of his property and was not liable to be sued; and 
prayed an appeal. 

The record comes up without any evidence except the notes 
and protests. The other testimony was not taken down. 
There is no bill-of exception, assignment of errors, or state- 
ment of facts. ud site 


Redmond, for the plaintiff, insisted the appeal was frivolous 
and taken solely for delay and prayed that it be dismissed ; and 
that the defendant be condemned to pay ten per cent. damages 
on the amount of the judgment. 


Eyma, for the defendant and appellant. 


Martin, J. delivered the opinion of the court. 


In this case the dismissal of the appeal is asked on the 
ground that the record comes up in such a shape as precludes 
an examination of the case on its merits. 


ALLEN 
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EasTERN Dis Damages are prayed on the’ “ground that the sppea is frivo- 4 


a AE” lous and taken for delay,sbut" we ate of opinion that they can- | ' 


caLbwELL & not be allowed when the dismissal of the appeal is pepe on 





HICKEY 
rire E by the appellee. “ 
We have examined the record and find it incomplete: The 
certificate of the clerk shows that it does not contain all. the | 
, evidence and there is no bill of exception, statement of ra + 


or assignment of errors. 
The appeal is therefore dismissed with costs. 








CALDWELL & HICKEY vs, NOLTE ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
_" Parties must enforce their rights in courts of justice, according to the forms pre- 
* scribed by law, or they will fail; however clear are their rights. 


So an order on garnishees to pay money into court, obtained ex parte and with- 
out previous notice, cannot be enforced. 


The plaintiffs allege the defendant, Nolte, is indebted to 
them in a large sum, and has property or effects in the hands of | 
Kirkman, Abernethy & Hanna, and that his residence is out 
of the State and unknown to.them. They pray for an attach- 
ment and citation of the garnishees. The latter admitted a 
balance in their hands due to Nolte of $3883, attached by Lam- 
beth & Thompson. 

The Citizens Bank, under certain arrangements between the 
plaintiffs, Lambeth & Thompson, and other creditors of Nolte, 
by counsel moved the court and obtained an order, ex parte, 
on the garnishees, to pay the amount in their hands into court, 
subject to the disposition of the Bank. The garnishees ap- | 
pealed. | 
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+ Roveliaa * Grima for the — and rane ee _ Dis. ; 





Bho, for the appellant. vi. i 


Gatton’, ‘J. delivered the opinion of the court. » 


“This suit was commenced by attachment. The garnishiées 
answered under oath, saying they were indebted to, Nolte i in the 


-sum of $3883 30; and that they-had been cited i ina suit soa 


menced by Lambeth & Thompson in another court. 

Sometime after this answer, the plaintiffs and ‘a number of 
other creditors of Nolte, made a proposition to the Citizens 
Bank, which was accepted, by which the Bank was to advance 
the amount of the various claims against Nolte, and to take all 
the property and assets attached, to be sold and administered 
for the general benefit; various stipulations as to liabilities and 
partition are made, with which we have nothing-to do at’ pre- 
sent. It. was also stipulated that all suits pending should be 
dismissed at the costs of the plaintiffs, but this clause is modi- 
fied: by a subsequent one, which says ‘all attachments of other 
property than cotton, shall continue in full force for the bene- 
fit of the creditors attaching the same, in case the bills drawn 
in their favor shall not be paid in full.” Some short time after 
this agreement, the plaintiffs, Lambeth & Thompson and Nolte 
signed another agreement, in which it is stipulated that the 
money owing by the garnishees shall be paid over by them to 
the Citizens Bank to be credited hereafter to such party-as shall 


_ appear to be entitled to it. Armed with these documents, the 


counsel for the bank moved the District Court, without notice 
to the garnishees, for an order that they pay the amount into 
court, subject to its future order, which was decreed, and the 
garnishees appealed. 


That the garnishees owe the money is admitted on their 
oath, that those having claims on it have agreed it should. be 
paid to the bank is unquestionable, and that in good faith and 
honor the garnishees should have paid it over is in our opinion 
equally undoubted. We regret that the precipitaney of the 
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a oo 
Eastern Dis, counsel for the Bank, prevents ts from now compelling these 
ae garnishees toypay the ‘amggaheih, interest and ‘ahaifeat? But 


—— co. clear as rights i inay be, parties must enforce them in the. manner 


cuagpoynet ET prescribed by law. No one has a right to, go into a “court of 
pcre ee justice and have an order or judgment rendered against his 


qnteees on debtor without notice, to bring the money owing into court on 
, . Sin cou 
justice, ac- a fixed day, as has been done.in this case. The Citizens Bank 


to th 
cording ‘6 the had a Tight to sue these gatnishees as being vested with the 


they will fail rights of all the parties, or it might have intervened in the case 


however clear as directed by articles 389 and 390 of the Code of Practice, 
are. their rights. 


So an order arid the 10th section of the act of 1826, amending the said 
on garnishees to 
pay-money into Code; ; Session atts, p. 172. We are bound to reverse the 
gg rpg judgment of the District Court, but as we think speedy justice 


= nitinds should be dealt out to the appellants, we will in conformity 
- Geannot be. en- with the powers vested in the court by article 906 of the Code 
_ of Practice remand the case to enable the Bank to intervene 
in the suit, if it chooses or can do so, and obtain the money 
acknowledged to be due. 

The judgment of the District Court is therefore annulled 
and reversed, and it is further ordeted that this case be remand- 
ed to the District Court to be proceeded in according to law ; 
the Citizens Bank paying the costs in this court and the court 


below. 


ig 


COIT & CO. vs. CHARBONNET ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The defendants, sued as endorsers, failed in proving their defence, and judgment 
against them was affirmed. 


This is an action against the endorsers of a promissory rote 
for $1610, ened by C. Parlange. 























———— nl 
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“The defendaints severed in their answers, but admitted their Hasram. Dis. 
Pala? sigulleaees and pleaded novation ; avérring the plaintiffs, 
as ceived goods and a new tote for the’original debt. a5 corr ico. 
| On the trial evidence was offered to prove the maker of the 
| note had sent $900 worth of drilling and a note for $1000, endors- 
ed by Materte, in lieu of and to take up-the note suedon. The 
4 plaintiffs’ witnesses proved that this arrangement never took 
effect; the drilling and note offered, were not accepted or te- 
ceived by the plaintiffs. : 





There was judgment for the_ plaintiffs and the defendants : ap- 
pealed. 


L. Peirce, for the plaintiffs. 


| Pepin, contra: oS ‘ 


Martin, J. delivered the opinion.of the court. 


The defendants, sued as endorsers of a promissory note, se- 
vered in their answers, admitted their signatures as. endorsers, 
: e and pleaded novation. There was judgment against them and 
they appealed. 

The case has been submitted to us without an argument. 
A close examination of the evidence has satisfied us that the 
Judge of the Commercial Court did not err in concluding that 
the defendants had failed in establishing their defence. 








“© Itis therefore ordered, adjudged and decreed that the judg- * 
ment of the Commercial Court be affirmed with costs. 
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ATENRIE ET AL 


Where a partner accepts a draft in the name of the firm, but which is for his indi- 
_. vidual benefit, on payment, the other partner may be subrogated to the: credi- 
“tor's sig and recover the amount from hisco-partner.. _ 


“This case comes up from a judgment diesshuni an injune- 
tion which L. R. Gaiennié had obtained to arrest and enjoin an 

execution, (taken out against him for $1717 56, and costs, in 
the name of the plaintiff, who had been paid his debt by C. 
Deneuf bourg, and subrogated the latter to all his rights against 
Gaiennié. 

The evidence shows that while Gaiennié and Deneufbourg 
were commercial partners, Gaiennie accepted a draft drawn by 
orie C. M. Dougherty on said firm, which was for his individual 
benefit. The plaintiff being the holder of this draft, sued the 
firm after its dissolution ; obtained judgment and issued execu- 
tion, which was stayed by plaintiff, and Deneufbourg paid the 
amotint and was subrogated to Hall’s right in the said judg- 
ment. Gaiennié in the meantime appealed to the Supreme * 
Court but was not joined by his co-partner and co-defendant. 
See the case in 15 La. Rep.,; 439. 

Deneufbourg sued out a second execution against Gaiennié 
for thé whole amount. The latter enjoined it, alleging he was 
liable for only one-half. 

. Deneufbourg replied that the draft accepted by Gaiennié ~ 
was for his individual benefit and he alone is bound to pay and 
refund the amount thereof. 

There was judgment for the plaintiff, dissolving the injunc- 
tion with damages and Gaiennie appealed. 


Canon, for the plaintiff and appellee. 


€. Janin, for L. R. Gaiennié, appellant. 


Morphy, J. delivered the opinion of the court. 
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Deneufbourg ; this. appeal has bi en: disposed of at a former 

term of this court; see 15 La. Rep.; 439. During the pen- 

dency of this appeal, an ‘execution issued against Deneuf- 

bourg, who had not joined init. He paid the amount of | the” 

debt and received from Hall a subrogation to all his rights un- 

der the judgment. Being thus subrogated, Deneufbourg t 

out a fiert facias against Gaiennié for the whole sum... The’ 

latter enjoined the execution of this writ om the ground that he i 

was liable only for one-half of the amount of the judgment ‘ 

which he avers that he offered to pay provided he obtained a 

full discharge of the claim. To the petition of Gaien 

out this injunction, De@eufbourg, as transferree of Hall’s 

rights and in his own name, answered that Gaiennié was liable 

for the whole amount of the judgment in question, because the 

draft on which it had been obtained, though apparently accept- 

ed by the firm of Gaiennié& Deneufbourg, was not really due 

by said firm; it being for a private transaction of said Gaien- 

nié, which does not appear in the books of the partnership, : 

and that it ought to have been paid by said Gaiennié alone. 

The answer concludes with a prayer for the dissolution of the 

injunction and .for damages. Upon these pleadings the par- 

ties went to trial below. Deneufbourg obtained a judgment in 

his favor, from which the plaintiff in injunction appealed,» . : 
The parties to this.controversy having gone into the merits ee ee 

of the same without any objection as to the form and manner 

of proceeding in the premises, the only question presented is Whee Be ani 

whether L. R. Gaiennié accepted Dougherty’s draft for the ner accepts a 

business of the firm or not, or in other words whether the firm of a ead ioe 

owed the draft or whether it was due by Gaiennié alone. bor ris 


individual 


* . . ° . fit, on pa 
An attentive examination of the evidence has satisfied us as 12 Ot, Pe i 


it did the judge of the court below, that although. made in ner may be sub- 





ee 










to the 
the name of the firm by Gaiennié, the acceptance on Dough- creditor’ rights 


d 
erty’s draft was for his individual benefit and account; and not paar nie hin 


for that of the.firm. After paying the draft for which the firm °partner: 
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|" Eagreen Drs. was~ responsible toa bond fille older;-Deneufbourg; under his 
a. subrogation from Hall, has an @ridoubted tight to recover back 

. — from Gaiennié the whole amount-pa d, , for which the latter was 
a bein alone and individually bound. 


ISTRICT. 


“©. ~ . The judgment of the Parish Court is therefore affirmed 
*S-with costs. 


STATE vs. JUDGE OF ‘vHE SHED DISTRICT. 
AN APPLICATION FOR A MANDAMUS. 


‘Phe appellant from a judgment dissolving an injunetion obtained against an or- 
der of seizure and sale, cannot take a suspensive appeal without giving sceu- 
rity as in other cases of such appeals. Security for costs is not sufficient. 


The.article 740 of the Code of Practice is an exception to the rule, requiring 
security in obtaining an injunction to stay an order of seizure and sale, but 
F . only applies to that class of cases. 


This is an application for a mandamus to compel the judge 
of the Third Judicial District holding court in the Parish of 
East.Feliciana, to grant a-suspensive appeal, without giving 
Ys security except for costs, from.a.judgment dissolving an in- 
me <. junction, which one William*Dunn had obtained. against an 
order of seizure sued out-by Robert Dyeron an act of sale and 
mortgage of a plantation and 21 slaves, sold by him to the 
former. ; : 

The injunction was originally obtained under the 740th ar- 
ticle of the Code of Practice, permitting injunctions to enjoin 
executory proceedings without giving security. The appli- 
eant applied for a suspensive appeal under the provisions of 
this-article, supposing appeals to be equally exempt from secu- 
rity, as it was from a judgment in‘a summary proceeding. 
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. Lawson, for.the applicant, moved the court: on 0 filing the pe: Easrean Drs: 
tition .and affidavit of Dunn ‘praying for the. ‘mandamus, for a pa 
rule on the. judge of the said district to show cause why the srate 
mandamus should not isst - The: court. took the case-under nth oe 
consideration. 





‘Garland, J. delivered the following opinion of the a 


In the year 1839 Dyer by an authentic act sold Dunn a ph n- 
tation and 21 ‘slaves, situated in the parish of East Felic si 
for the sum of $21,000, payable in ‘three equal installments. 
On account of the first payment; between five and si dix t 
sand dollars were paid, and the mortgage retainiédion - the 
released. In July, 1840, ‘the parties entered into a written 
agreement to rescind the sale. Dunn was to reconvey the 
whole estate and account for the hire of the negroes and use 
of the other property ; Dyer was to account for various sums 
paid to him and others, on ‘his account. The parties met on a 
the 25th of July to conclude the business, but seem to have - 
differed about some things in their settlement, and no convey- ” 
ance was ever made, or the contract otherwise executed. A 
few days after, Dyer took out an order of seizure and sale on 
his mortgage, Dunn enjoined it under the article 739 of the 
Code of Practice, and says that by article 740 he was not 
bound to give security, nor was any required of him. Dyer 
under the article 741 moved to try the case summarily; it was ie 
taken up by the court andthe injunction dissolved, but im thé from 
judgment it is ordered that upon Dunn giving bond and secu- ™°™* {8 
rity for $13,500, the injunction shall be “re-instated. From obtained oe 
this judyment Dunn asked a suspensive appeal, which the zure and sale, 
judge granted, upon his giving bond and security for $13,500. sages " 
‘He now applies to this court for a rule upon the judge of the PY, giving 
third district to show cause why a mandamus should not issue, *¢ oe pais. 
directing him to allow a suspensive appeal, upon his giving NS aa 
bond and security for costs. cient. 

This is the first application of the kind that has been made; 


and the counsel is unable to cite any law or case that sustains it ; 
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Kastens Dis. but he urges, that as. bis client was. not bound to-give security a 


a, to obtain the injunction, he is not bound to give it whemhe i 
"Spare takes an appeal, or in other words,,that being authorized to go 1 


Dae 
JudGEOF THE into one court without giving security, he has a right to have 


* his case examined in all others exempt from that burden. We 

x. article ate not prepared to admit this conclusion. The exemption 
ee Se iste: from giving security, granted by the article 740 of the Code of 
q iat a4 bes hw Practice, i is an exception to the general rule and cannot be ex- 
security in obs te end led beyond the cases specified. The reason of it is, that as 

3 etn to's ‘order of seizure and sale is a summary proceeding, some 


n ay the 
~ yal <. pronipt thode of redress should be allowed, to prevent an im- 
e per <pplics proper’ exercise of such power; the injunction, or opposition, 


cases. gpa more properly speaking, can therefore be filed withont security, 
and a summary investigation take place. The judge then 

has an opportunity of hearing both parties aud correcting any { 
error he may have committed in granting his order on an ex 
» parte application, but when the parties wish to proceed further, 

- we see no reason why the rules of law applicable to other - 

cases should not apply. When the parties are before the 
court on the petition for an order of seizure and the opposition 
. to it, the issues are joined between them, and then they are en- 













Wr 9 titled to no privileges over other suitors, ether than to have a 
ad oy speedy trial of the case. 
| Another reason why the writ of mandamus is not proper in 1 
, ra a case like the present, is that the other party has a deep inte- 
= gut bd rest in thé question and he will not be before the court. If the- ‘ 
ogee fc appellant chooses to give the sécurity and bring the appellee | 


before us, it is possible he may be entitled to a rule on him to 
show cause why the bond should not be reduced or cancelled, 
but in a proceeding against the judge we donot think it should 


gee be allowed.. Should he not be disposed to ‘adopt this course, 
= the law does not leave him without redress in the ordinary | ; 
mode. 





The application for the rule is therefore rejected with costs. 
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OF THE STATE OF LOUISIANA. 
DELOACH vs. JONES Bt al. 


ies 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


*¥ “eS, 


A Bank, &uthorized to-diseount, a8 an incident to lending money may take secu- 
rity: so also it may lend money on the faith of a cotton crop; and cause the 
cotton to be shipped by an agent to be sold, to reimburse ~the loan, es 
violating its charter. 

Where, in a common law state, a party pledges his cotton crop for a certain sur 
advaneed to him, and the pledgee is authorized and required to-sell the ec 
for reimbursemont: Held, that as a pledge, it was defeasible boise dels 
but afterwards, the contract was consplete. ere 

as is essential to the validity of a contract of aititede i 


on the parties and third persons. ¥ mh 

In a case of pledge or bailment of goods or personal proper wit ee 
tion of time for redemption, the creditor may call on thee 
after his debt is due, by having a judicial sale, under a decree of “atin 
or upon giving reasonable notice to the debtor to redeem. But the parties # fe a od 
may stipulate as to the time and mode of sale. 

So a contract, partaking of the features both of a pledge and of an assignment 
in trust to secure the payment of a debt, is valid in a common law state. 








So where cotton is pledged to secure the payment of a loan of money, and de- 
livered to the agent of the creditor, making the advance, who ships it to be “ 
sold for the purpose of paying this loan, it is not liable'to.an attaching credi- 
tor in the liands of the consignee who is made garnishee. 


This suit commenced by attachment. The plaintiff residing 





in Tennessee, filed his affidavit the 11th April, 1840, and on ae 

the 18th his petition, alleging the defendant residing in At- 

kansas, was indebted tok in the sum of $2,500, which he eh es 
had to pay ds endorser, 4 12th April, 1887. He prayed a ae 


judgment for this sum and for an attachment against the pro- 

perty of said defendant in the hands of Lee & Co., whom he 

cited as garnishees, and propounded interrogatories. They 

admitted they had 208 bales of cotton, made on the plantation fs 

of the defendant, but which had been marked E. B. and ship- “- 

ped and consigned to them by E..Britton, cashier of the Real , 

Estate Bank of Arkansas, as its agent, and to be sold for and 

on its account. This cotton was attached. ‘ 
The Bank of Arkansas now intervened ; claiming the cotton 

under a’ written pledge and delivery to its agent. 
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Easrznw Dis, There was judgment for the plaintiff-against the defendant 
184. for the amount of his claim; and in favor of the intervention 

- oe on the part of the Bank. The plaintiff appealed. 
* Jonna a Als 


c ee pia ee 
~~. é 
2%, 


~ : Culbertson, for the defendant. 


Anderson & Elwyn, for the plaintiff. ea 


~~ °P. W. Farrar & Vason, for the intervening party, insist- 
‘lan that this case presented the following facts : 
ae b> bh “That at the time of the levying the attachment there was 
8 Baan existing and unliquidated debt due from Jones to the Bank. 
oe ie 2 That of the existence of that debt the attaching party 
* ae aaa” id-Motice as well as of the transfer and delivery by Jones 
ig sage Ae the. 208 bales of cotton to the Bank. 
; ~ ~~. 3. That by the laws of the State of Arkansas, we have a 
= upon this cotton to-the amount of Jones’s debt to the 
Bank. 

4. That the attaching creditor in this State cannot be pre- 
fered to the Bank of Arkansas to whom this cotton was trans- 
fered before it reached the city of New-Orleans. 

5. That Jones had divested himself (as by the law of Ar- 
kansas he had a right to do,) of any property in the 208: bales 

e of cotton subject to this attachment. 

6. That the cotton was at the time of the levying of the 
attachment in the hands of the consignee of the Bank, and that 
the property, legal right and colgge! of the same was in the 
Bank. 





















St 
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Simon, J. delivered the opinion of the iat 


In this case, an attachment was “issued ut thé” suit of a resi- 
dent of the State of Tennessee, against a‘titizenof the State 
of Arkansas. Thomas B.-Lee & Co: of. the "city of. New-Or- 
leans were made: garnishees, and answered the interrogatories 
propounded to them by the plaintiff, as follows : 1st. that they 
did’ receive 208 bales of cotton’ marked E. B. per’ steamer 
Campté. 2d./ That they believe the cotton was made in the 
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“rence to plaintiff’s claim. They pray accordingly.—Plaintift 


_answered the | ition of intervention, by pleading the general Re 
issue; and Be specially the intervenor’s alleged privilege ei Se * 
or lien on operty attached.—There was judgment below aap OR ‘ 
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State -of Arkansas, and was shipped, as the annexed, bill of Easrgnn Drs. 
Jading ‘shows, by E. Britton. 3d. (after objecting to answer pr ke 
this interrogatory) they state that they believe that said cotton 
was made on defendant’s’ plantation; that the Real Estate so™ms ar 
Bank of the State of Arkansas, at Washington in said State, _ Fe 
owns said cotton, and that the same belongs to said bank: and 
4th. That T. B. Lee & Co. have the proceeds of said cottort 
in their control, and that it is sufficient to pay the claim @f, oi 9 : — 
plaintiff as set forth in his petition. aie? a 
On the first of May, 1840, the President and Directéts of 
Branch of the Real Estate Bank of the State of Arkansas at ek 
Washington, intervened and alleged that the attachment in 4 fe 
this suit having been sued out against the proper y 
N. Jones, was levied upon the proceeds of 208 bales. 
in the hafds of T. B. Lee & Co. by making them garnishees.: 
That said cotton was shipped by the intervenors’ agent E. 
Britton, for their use and benefit, and consigned to the house 
of Lee & Co. by said Britton (they refer to the bill of lading) He 
to secure the payment of a draft drawn by Jones on said Lee. f 
& Co. for $10201, payable at the New-Orleans Canal and 
Banking Comipany, due 3d of March, 1840, belonging to the 
intervenors, and that the proceeds of said cotton belongs to the 
intervenors, in virtue of the delivery to and possession of said _ “ie 
cotton by their said agent for the purpose of applying ‘the 
same to the payment of the draft; and that according to the 
laws of Arkansas, where the cotton was delivered, they are _ ~ 4. 
entitled to the said ptéceeds and have aright to apply the 
same to the payment of said draft by privilege and in prefe- 









ia fovor of the plaintiff against the defendant for $2,500, and 
in favor of the iftervenors for the proceeds of the cotton at- 
tached; and the plaintiff, after having vainly attempted to 
obtain a new trial, took the present appeal. 
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Thé facts of the case, are merely these’: plaintiff as: the 
surety ofthe defendant, paid adebt of his to the amount of 
$2,500, balance due on a note of hand payable on the 12th of 
August, 1837.—In August, 1839, the defendant, whose pro- 
perty was under seizure, made application for assistance to the 
Real Estate Bank of Arkansas, and obtained the advance of a 


“certain sum of money, ($9,658) to pay the seizing creditor, 
whereupon the- defendant executed the following instrument ; 


y “Whereas the Real Estate Bank of the State of Arkansas, at 


the Branch thereof at Washington, Arkansas, has this day 
advanced and paid over to me the sum of nine thousand six 


‘ hundred. and fifty-eight dollars, and in order to secure the 


_ prompt, early and. punctual payment thereof to said Bank, I 


have granted, bargained and sold, and by these presents do 
grant, bargain and sell. unto the said Real Estate Bank all of 
my crop of cotton raised by me at my plantation in Lost 
Prairie, Lafayette county, Arkansas; and I hereby agree with 
said Bank, and bind and obligate myself to pick, gin and bale 
said cotton crop at the earliest possible day, and mark the same 
in the name of Edwin Britton, (who is the mutual agent of 
myself and said Bank in the premises,) and deliver the same 
to said Britton on the bank of Red River, opposite to my plan- 
tation in Lost Prairie, Lafayette county, Arkansas; and the 
said Britton is to ship the same at my expense and charges to 
New-Orleans, to the commission house of Thomas B. Lee & 
Co., of the city of New-Orleans, and by them sold, and the 


' proceeds thereof to be paid over by the said T. B. Lee & Co. 


to the said Edwin Britton agent as aforesaid, and by him ap- 
plied to the payment of the said sum of $9, 658 aforesaid, and 
the residue; if any, to be paid over by said Bank to me. In 
witness whereof, I have hereunto set my hand and seal, this 
28th of August, 1839. (Signed) Isaac N. Jones.” Britton 
was the cashier of the Bank. On the day after said instrument 
was executed, as a means of repaying the sum advanced, 
Jones made his draft in favor of Wilson & Paup on T. B. Lee 
& Co. for $10,201, payable at six months, at the New-Orleans 
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Canal and Banking Company, (the amount of said draft, in- Easrznx Diss 
terest off, being the sum so advanced by the bank of Arkansas) Moy, SOA 
which draft was endorsed by the said Wilson & Paup and by ?*0AeH 


Jones himself, In pursuance of the said agreement, about _ JONES BY AL, til 


two or.thtee weeks previous to the shipment, the cotton crop, 

(208 bales) were placed by Jones on the bank of Red River, 

marked with the initials E.B. The cashier was about the 

same time informed by Jones that said cotton was so placed 

there ready for shipment, and accordingly on the 5th of March — 

1840, said cashier, as accredited agent of the bank, shipped 

the same for the specific purpose of paying the sum advanced. 

The bill of lading shows that the 208 bales of cotton were 

shipped by and in the name of Edwin Britton and consigned 

to T. B. Lee & Co. These facts are corroborated by the tes- 

timony of other witnesses and by the answers of the garnisliees 

to the plaintiff’s interrogatories. There is also evidence from 

which it may be strongly inferred that the plaintiff knew and 
approved of the arrangement between the defendant and the 

Bank of Arkansas some time before the cotton was shipped ; 

that he was aware of the application of Jones to the bank, and 

of the assignment of the crop of cotton for the purpose of re- 
imbursing the amount of the sum advanced; that he said‘he 

was pleased the bank had raised the money for Jones; and 
that one or two days previous to the attachment, plaintiff was ae 
apprized by T. B. Lee that he had received the cotton, and 

was directed by the cashier of the bank to pay the proceeds 

into the Canal Bank, A: bank, au- 


“thorized to dis- 


jecti intervenors” right of reco- count, as an 
The first objection made to the i 's” rig pcan, 0a 


very is thatthe bank had no power or authority to enter into ing money may 


take security: so ~ 


such contract by’ the laws of the State of Arkansas. The giso it may lend 
charter of the Real Estate Bank of Arkansas is not before us, pith J pp 
but it has been admitted that it was duly and legally incorpo- a — 
rated by the legislature of said State; if so, as a bank, the shipped ste = 
Agitee: He oe ‘0 be sold, 
institution has undoubtedly the power'to loan money, and it is _ reimburse 
conceded, that, as an incident thereto, it had the power to take’ the fon x Naar 


security, It is contended however that the bank could not charter. 


* 
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, Easterns Dis. bind itself to the obligations of conveying cotton to market, 


aa and to act in the capacity of carriers: This objection, it seems 
..ppeokex tg. ug ‘is untenable: the appellant’s counsel appears to con- 
JONES BT_AL. found the means with the object. The object of the contract 
was not to convey the cotton to market, but to have it sold 
aftéridelivery to apply the proceeds thereof to thé satisfaction 
of the debt which it was intended to secure ; the bank was not 
to derive any profit from the transportation of the cotton, ‘it | 
was to be shipped in the name of their cashier and agent, as 
their property, and consigned for the purposes mentioned in 
the contract; and the conveying of the cotton to New-Orleans, 
~ was only the means through which the bank was to obtain the 
full and complete execution of the contract. Under the ad- 
mission that it was duly incorporated, and in the absence of 
their charter, the intervenors, as a corporation, must be pre- 
‘ sumed to have’ all the rights and powers as are daily exercised 

by all the banking institutions of the country; they may make 
valid contracts, obligate others and obligate themselves towards 
others, manage their own affairs, exercise their rights, &c.; 
and we are not ready to say that purchasing or advancing 
money upon cotton, or any other kind of property, or taking 
cotton in payment of or as security for their loans, subject to 
its being sold to be realized in money, should be considered as 
a violation of the rights and privileges generally granted to 
such corporations; nay, it is of public notoriety that certain 
banking institutions have for years been engaged ‘in this kind 
‘of business; and unless it be prohibited by their charters, we 
can see no reason why they should not be allowed to do so for 
the furtherance of their interest, and particularly to afford them 
the means of securing their debts and of getting the reim- 

bursement of their funds. 

But, it is urged that the cashier had no authority to contract it 
for the bank: the terms of the contract show clearly that it 
was made for the sole benefit of the bank, and for the purpose 
of securing a sum of money loaned by and due to the institu- 
tion; the proceeds of the cotton are to be paid over to the 
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_rity, the institution might perhaps have been allowed to exoace 






























OF THE STATE OF LOUISIANA. 






bank, and when the cashier acted-as the agent of said bank, Kastean 


the only consequence was that, if he had acted: without autho- _™“@¥ "4." 








disavow and repudiate his acts; but here, instead of doing'so, rorns EP ‘At 


the intérvention, which is in the name of the President and 
Directors, shows conclusively that they consider the act of 
their Cashier as their own, that they recognize him as their 
agent, arid that the stipulations contained in the contract were 
made for their benefit and with their approbation. It must 
consequently have the same force and effect as if it had been 
entered into under a special authorization or power of attorney. 
Moreover, the contract under consideration; does not-create - 
any new obligation on the part of the bank, the money had 
already been loaned, before and independent~of the said 
contract, the object of which, on the part of Jones, was merely 
to secure its reimbursement out of the proceeds of his crop. 


Our next inquiry is with regard to the legal effect of the - Where;io a 
contract and of the delivery of the cotton, under the laws of eg poe 


Arkansas: it is admitted on all hands that the contract in ques- aaa. 


tion is neither a sale nor a mortgage. From its features, it certain sum ad- 
y - vanced to him, 


appears to us to be in the nature of a pledge, with this dif- and the ledges : 

re ‘ is authori . 
ference however that here the pledgée was authorized and and required to 
required to sell the cotton pledged. This is not an unusual %¢) ‘he cotton 
stipulation of common law pledges; before delivery, it was Pert | wrod. 


defeasible, but after delivery, the contract became complete, Se ble = Jk 


and its effect could not be destroyed by any act of the debtor‘delivery, but uf- 


or by any subsequent proceedings of the pledgor’s creditors. pa t-ng bn 


It is one of those contracts which are daily resorted’ to for the °™Plete- 


F PF ‘ Delivery is 
convenience of commerce, and which take their effect. only essential to the 


from the delivery of the property transferred or pledged for the vee, | fe 


security of the debt. Delivery is essential to its validity; me Pte 
and Mr. Pike, a member of the bar of the State of Arkansas, state; ‘and even 


states in his testimony, that he understands the law of said sitet followed 
State to be that even a parol agreement or contract for such a Vogal nd Binds . 
purpose, followed up with a delivery or transfer of the pro- 7% nee 7 

perty is legal and binding on the parties thereto; and on third persons. 4 


as 
es 


» 


ba 
Mis 
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“Rasteay - Dis. persons ; and entitles. such creditor to be paid by preference 
May, 841. 
=. out of such property to any subsequent attaching creditor of 
Bete eta said debtor, if transfered for a bona fide debt. 
gonzs eT at. One of the material distinctions between a pledge and @ 
In a case of oe ° : “ " Zs 
pledge or bail- Mortgage, is: that a pledge is a deposit of goods redeemable 
ment of see on certain terms, and either with or without a fixed period for 
or personal 


property, with- redemption. 4, Kent’s comm., 132. A pledge is defined to 
Ont nmitation b6°a bailment or delivery of goods by a debtor to his creditor, _" 





of time for re- 


demption, the to be kept till the debt be discharged. 2, Kent, 449; Story 


creditor may 


bg = ped ra on bailment, No, 286. Where no time is limited for the re- 
oT ree is demption, the creditor may call upon the pledgor to redeem, 
judicial sale, and this, under the common law, he may do, after the debt-is 
pe gig BB 8 due, by having a judicial sale under a decree of foreclosure, 


or upon giving or he may sell without judicial process upon giving reasonable 
reasonable no- ; 


— . = notice to the debtor to redeem. 2, Kent, 452; Story, p. 207, 
But the parties, sec. 308, 310.—In the present case, the pledgor may be fairly 
— considered as having waived his right to notice by his consent- 
mode of sale. ing that the cotton should be sold to satisfy the debt for which 
ret it had been pledged, and by thus limiting his right of redemp- 
tion to his paying the debt previous to the sale of the cotton. 

Story, sec. 317, says: ‘In speaking of sales by the pawnee, it 

has been assumed that there is no special agreement between the 

parties, as to the time or mode of sale, existing, nor any stipula- 

tion-wholly interdicting any sale. If suchan agreement should 

exist, it must ordinarily regulate the rights of both parties; 

and. neither of them will be allowed to depart from it with im- 

punity.”’ This shows clearly that the parties, may, by a spe- 

cial agreement stipulate as to the time and mode of sale, that 

such an agreement must then regulate their rights, and that it 

* So a contract, is only in the absence of any such agreement; that the pledgee 
partaking of the has to resort to the election of. the two remedies pointed out. by 


featares_ both of 
a pledge and of Jaw to obtain satisfaction of his debt by a judicial sale under a. | 








in. ce 1 decree of foreclosure or by a sale made. after notice given to 
baa pe ig debt, . the debtor to redeem. We agree with the appellees’ counsel 
‘. rene A jas y that the contract under consideration partakes both of the fea- 
“state. ” ures and character of a pledge and of an assignment in trust, 
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which, as Mr. Pike says, are two of the three modes known to Ease#an SDrs. 


* 


the common law, for securing the payment of debts; and as it Be sad 


has not heen shown to be such as to be prohibited by or in eo 
contravention of the laws of the state of Arkansas, where the ™®®RARD er az. 


common, law-prevails, we'are disposed to give to. it the force So where cot- 
and effect which the parties intended it should have, not omby ton is pledged to 

, ‘ j 5 “, © secure the pay- 
at the time of its execution, but more particularly at.the time ment of a 


‘ 5 ‘ : “a f 
of the delivery of the cotton. This delivery is satisfactorily delivered ae 


established by the evidence ; no fraud is alleged against it ; it ditor, > aa . 
is clear that Jones himself could-not take back the property od ‘ainn'h ee 
without paying the debt; -and as the cotton was so delivered be sold for the 


. s ope urpose of pay- 
and-consigned for the purpose of paying a specific debt; the fog this loan, it 


intervenors had thereby acquired upon it, within the know- hope Gaanins 


ledge of the plaintiff, such a lien as to entitle them to be paid ag = = 
by preference out of the proceeds thereof. The plaintiff had consignee who. 


eed _ 
therefore no right to attach said proceeds, further than the resi- — 
due, if any, that might remain in favor of the defendant. The 
principles recognized in the case of Hepp vs. Glover, 15-La. 


Rep., 465, are fully applicable to the present case. 


It is therefore ordered; adjudged and decreed that the judg- 
ment of the Commercial Court be affirmed with costs. 


JORDY vs. HEBRARD ET AL: 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The provision in the charter-of the Louisiana State Bank, that two-thirds of the 
6 directors on the part of the State, and two-thirds of the 12 elected’ by the Ys 
stockholders, only shall be re-appointed and re-elected annually; applies to 


each class separately; so as to obtain an annual renewal of one-third of the 
whole board, 





ah. 
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ee 
Eagrany Drs The restriction in the charter: corifines the re-appointment and re-election to two- 
y: 


% 1841. thirds of the former board; and direetors formerly appointed by the Governor 
cate and left out, are ineligible to come in as new members, elected by the stock- 


Ds. holders. 


HEBBARD EE Al F a director is ejected as ineligible, the next highest on the list voted for but left 


out, is uot entitled to his seat. A new élection must take place. 


‘Phis i is an appeal from a judgment in a proceeding of quo 
warranto, instituted by F. Jordy to oust P. A. Hebrard as a di- 
rector in the Louisiana State Bank. 





At the election of twelve directors by the stockholders of this 
institution held the 23d of February, 1841, the defendant, He- 
brard, was returned duly elected, being the lowest on the list 
voted for and returned: and having one vote more than the 

_ plaintiff, who was left out. The plaintiff shows that Hebrard 
is ineligible to a seat in the directory this year, having been a 


director last year. .The charter provides that the board is to. 


consist of eighteen members; six appointed by the Governor 
and twelve are to ‘be elected by the stockholders ; but that only 
two-thirds of the old board are eligible to re-appointment and 
re-election» The* Governor in making his appointments left 
out two members of the old board, but they with seven of the 
old board were re-elected by the stockholders; making nine 
members from the old board, when the charter only authorized 
the election of eight of those who had been directors the pre- 
vious year, being two-thirds of twelve. That Hebrard being 
the lowest on the list voted for-and ineligible (being already a 
director) should go out, and Jordy the next highest come in. 
A writ of quo warranto was awarded to know by what autho- 
rity Hebrard continued to hold the office: 

The defendant averred he was legally and properly appoint- 
ed and entitled to hold his office asa director in said bank. 


He further showed that the stockholders left out five of 
their former directors at the election in 1841, which was one 
more than the charter requited. He set out the votes and pro- 
ceedings in the election. The whole case turned om the ques- 
tion, whether C. Toledano and V. Vignaud, who were direc- 
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Gee ce 
tors under an appointment of the Governor for the previous tagmanangDre 
year and were left out-in the re-appointments, but were elected 7" 
by the stockholders could be considered as new members? i. e, wane 
to come in as directors elected by the stockholders from among 4#BBaRDET AL. 
those who had not-been’previously members? ; 


The learned judge presiding considered Toledano and Vip- 
naud as ineligible to hold seats at the board of directors; gave - 
judgment vacating their places and ordering a new election to 
fill their places. They appealed. eet! 


Eyma, for the plaintiff. 


Grima, for the Bank. 
Benjamin, for the defendant, Hebrard. 


Bodin, for Toledano and Vignaud, appellants. 


"Morphy, J. delivered the opitiion of the court. _ 

Proceedings were instituted by plaintiff in-the court below 
to test the validity of the election of P. A. Hebrard, as.adi- e 
rector of the Louisiana State Bank, at an election held on the 
23d of February last by the stockholders. In the progress of 
the cause, two other directors of the new board were drawn 
into the controversy and the legality of their election question- 
ed. These directors were Vignaud and Toledano. The judge 
below being of opinion that they could not be.legally elected 
directors of they-Bank for 1841, directed an election.to. beheld 
for two directors to fill their places. .They appealed. 

The third section of the charter of this bank provides. that 
the board of directors shall consist of eighteen members, six to 
be appointed by the Governor and Senate, and twelve to be 
elected annually by the stockholders ; the election by the stock- 
holders to take. place on the third Monday after the appoint- 
ment by the State, provided however ‘that no more than two- 
thirds of the directors elected by the stockholders and not more 
than. two-thirds of the directors appointed by the Governor 

58 VOL. XVIT. 
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Dis: and Senate, who shall be in office at the time of an annual 
‘election shall be elected or appointed forthe next succeeding 
“a . you and no director shall hold his office more than three years 
BEBRARD ET al. out of Your in succession. But the director who shall be the 
President at the time of an election may always be re-appoint- 
ed or re-elected as the case may be.” . 
In pursuance of this provision, the Governor in January last 
omitted to re-appoint Vignaud and Toledano, two. of the-six 
State directors then in office ; in like manner the stockholders 
left out five of the members elected by them the preceding 
year, but as at the same time they voted for and elected Vig- 
naud and Toledano, the two directors omitted by the Governor, 
and the result was that they retained in office nine members of 
the former board. Of the twelve directors, they elected He- 
brard, who was the last on the list, having obtained the smallest 
trumber of votes. Jordy, whocame next to Hebrard in point of 
number of votes, contends that as under the charter the stock- 
holders could elect only two-thirds of the old directors, i. e. 
eight of them, Hebrard is not legally elected and that he (Jor- 
‘@ dy) must be considered as the twelfth member elected, in or- 
der ‘that there should be in the board of 1841 ‘four new direc- 
tors chosen by the stockholders agreeably to the charter. 

The decision of this controversy depends ona just interpre- 
tation of the third section of the charter above recited. It is 
said that the proviso in it does not consider the board of direc- 
tors as one body, not more than two-thirds of which can be 
members of the board of an ensuing year, but"as consisting of 
two bodies im each of which,,one-third shall be left out-each 

- year, without referertce to the: composition of the other; that 
the-charter has’been coniplied with by the State and the stock- 
holders, for they have both left out the required number of old 
members ; that the legislature not having inhibited in terms the 
election by the stockholders of the two directors omitted by the 
State, courts are not to infer or imply ¢ prohibition which would 
restrict their power and right to select for the management o 
fheir affairs such persons as they consider most capable ; and 
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that inasmuch as by an interchange of directors between the 





State and the stockholders the same persons might always” re- sale 


main in office, the additional proviso was added that ‘ no di- 





rector shall bold his office more than three years out of four in MxBDAnD xt al, 


succession.”’ This construction would, in our opinion, entirely 
defeat the very object of this provision, which we believe was 
to obtain an annual renewal of one-third of the beard. Weedo 
not think that the words of the proviso justify the inference 
that the board is to be considered as composed of two distinct 
bodies and that the prohibition to appoint more than two-thirds 
of the old members is to be understood as applying separately 
to each class.of directors without any reference to the other; 
in other words, we believe that the old members, of whom the 
State and stockholders are not to elect or appoint more than 
two-thirds, are all those who were in office at the time of an 
annualelection. If the construction contended for were adopt- 
ed it might happen, however improbable such an occurrence 
may appear, and no doubt is, that the State would appoint six of 
the directors elected the year before by the stockholders, and 
the latter would take up and elect the six directors not re-ap- 
_ pointed by the Governor; thus no change whatever would be 
made in the composition of the board, and this violation of the 
charter could be repeated three years in succession; for it 
would be only on the fourth year that,in such a case the whole 
board would have to be renewed, which total renewal would 
be an evil perhaps no less great than no change at all. After 
providing for the annual renewal of one-third of the board, it — 
was no doubt thought that this precaution would be of.no avail, 
if the State and stockholders could every year without any limi- 
tation retain in office the same directors to form the other two- 
thirds of the board, We believe thatthe proviso restricting to 
three successive years the eligibility of the directors was in: 
serted with a view to prevent, that notwithstanding the annual 
removal of members provided for, the affairs of the corporatjon 
should constantly remain in the same hands and, under, the same 
control. _We are confirmed in this view of the subject by an. 
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et passed on the 6th of March, 1819, entitled,~‘‘ an act to 
rant certain } see to the Louisiana State Bank and for 
~~ sot other purposes.” The bank had hardly been in operation 


nesainy Brat. twelve months when the doubts arose which have produced 


this controversy, and the same legislature which had so recently 
passed the charter were called upon to explain their meaning ; 
they have done so in the eighth section of the act alluded to. 
It declares that ‘no more than four of the directors of the 
said bank in office at the time shall be appointed on the part of 
the State; nor more than eight of the directors for the year 
next preceding shall be chosen by the stockholders.”” We un- 
derstand that this act has never been accepted by the stock- 
holders and is therefore no part of their charter; but it has not 
the less force as an enactment explanatory of the views and in- 
tentions of the law giver. We are therefore of opinion that 
although the State and the stockholders proceed séparately 
and at different times to choose their directors, yet the board 
can be viewed but as one body, of which two-thirds only can 
be continued in office for the ensuing year. If Hebrard, who 
has the smallest number of votes of the twelve directors elected 
in February last, is suffered to retain his seat, there will be in 
the new board thirteen members who were in office the pre- 
ceding year. But it is contended by the counsel of Hebrard 
that the illegal composition of the present board results from 
the circumstance that two of the five members omitted by the 
stockholders were replaced by the two directors left out by the 
State; that even if the members rejected by the State for ‘the 
year 1841 could be elected by the stockholders for the same 
year, this right of the stockholders must be subordinate to the 
condition of not electing so many of them as would create in 
the new board an excess of: old members over the number of 
twelve. It appears to us that when the stockholders are about 
to re-elect the eight old directors they are permitted to retain in 
office, all the members of the former board, whether before 
elected by them or appointed by the Governor, stand before them 
on an equal footing and withan equalright to re-election. Their 
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right to:choose among all the old members is restricted on ice 

that proviso of the charter that *‘no director shall ball 2 a er = 

office more than three years out of four in succession.” It is 

not pretended that either Vignaud or Toledano. have served x00Ke: 

three years in succession. But if Hebrardcannot be"recog- if a director 

nized as duly elected, it does not follow that Jordy, who comes fil, the. wet 

next to him in point of- number of votes, is therefore to be con- |: i vored forbes 

sidered as elected. A new election must take place ; such has left out, is not 

been, we think, the universal practice and understanding in pom ~ Ps ae 

cases of this kind. a 
It is therefore ordered and decreed that the judgment of the 

Commercial Court be reversed; and proceeding to give such 

judgment as, in our opinion, should have been rendered below; 

it is ordered and adjudged that the election of P. A. Hebrard 

as a director of the Louisiana State Bank, made on the 23d of 

February last be and it is hereby declared null and void; the 

appellees paying the costs of this appeal. 


SLIDELL vs. LOCKE. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


A continuance will not be allowed, because a public officer is called a3 a witness 
with his records, at the moment of trial, and shows his records are locked up” 
and his clerk has the key, and is absent at the time. 
Where a judgment states the “court being satisfied that the plaintiff’s claim il 
correct,” it is a sufficient constitutional reason to support the ese of the Steet /F/2 
judgment 4 See 72 


This is an action on a promissory note signed by the Geren eh woul 


dant payable to the order of John Slidell, for $1000, the ~ F/49: 


day of May, 1840. oS He 208/ spe 
L4fos St. E> ef? y Sete 
he 88, el ast 
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EasTERS —_ The defendant made along defence, the substance.of whieh 
Mey s.that the present note, was. given for the balance .of the 
SLIDELL price of alot of ground, warranted free from all. incumbrances 
LOCKE. and liens, but that there is a lien on.it for $173, due the cor- 
poration for paving. 
On the trial, the defendant called upon the Mayor and City 
Comptroller to produce the books and accounts of the corpora- 
tion, to be used as evidence, and was-unable to obtain them at 
the mément, .and asked for a continuance, which was refused ; 
he not having used sufficient diligence to obtain the evidence. 
.There was judgment against the defendant and he appealed. 





‘Slidell, for the plaintiff. 
Durell, contra. ; 
. Garland, J. delivered the opinion of the court, 


This suit is brought to recover the balance alleged to be due 
on a promissory note, made by defendant to the order of Two- 
good and by him endorsed. The defendant answered, the note 
was given to secure the payment of a portion of the price of a 
lot of ground which, the. plaintiff and. others had sold him, 
warranting it free from all incumbrances and liens. He fur- 
ther says the lot is subject to a claim and lien for about $173 
which the Corporation of New-Orleans has for paving the 
streets and side-walks, in front and xear.of it, for which a suit 
has been instituted in the City Court. This sum he pleads in 
compensation and reconvention. 

After the cause was set for trial, the defendant obtained an 
order directing the Mayor of the city and the Comptroller of 
the general sinking fund, to produce in court on the day of trial 
‘all the records of the city in their keeping, which show the 

2.8 raat date of the paving of the’public road now called Front Levee 
®». #&® & street, alsothe date of the paving of Clinton street,” together 
SAAS tht ordinances relating-to paving said streets and laying 
way ee tax for the purpose. On the day of trial, the Comptroller 
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_ of exception. 


stated, ‘the plaintiff has- made: out his case by the law aiid 
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* 
by the said subpena were in his possession and under his co rex Dis. 
trol, but that he was not able'then to: produce the same,” ee 


clerk having possession of the key of the safe in which they ~ “pent 
were kept, and he was absent;’’ whereupon . the defendant  tocke. 
moved for a continuance, which being refused, he took a bill 


A tinu- 
We do not think the Judge erred in refusing the.continuance. ance pe 


A party does not show sufficient diligence, by merely calling a public 


on a public officer to produce his records ini court to enable him nngerite is — Ss 
to make out his defence. He could have procured copies, if with his re- 

cords, at the 
the documents were very material. He should have made moment of trial, 
something more of an effort to make out his case to be entitled —_ his 


to a continuance. The articles 141] and 474 of the Code of 2 vo 
Practice authorize the courts to make orders on third persons, wd kg _ 
in particular cases to produce documents and papers, on the time. 
trial-of a cause, but the party wishing to use them must show 
some effort to assist in getting the evidence, to be efttitled to 
delay. 

The defendant ‘says»the judgment must be reversed, as the = Where a 
Judge does not, according to the 12th section of the 4th article Judgment states 


ing mdifcd thet 

ing sati t 

of the constituti¢m refer to the law in virtue of which ‘he gave ae plaintiff's 
it, and adduce the reasons on which it is founded. . It is stated chin is cor- 
it is a 

‘the court being satisfied that the: plaintiff’s claim is correct, t cons 


order and decree,” &c. An objection of this kind, where it is sana, Fx 
not alleged or shows, that any injury has restilted, is tfot ef- the . validity of 


the judgment. 
titled to much favor. This court has decided that where it is 


evidence,” it is'a sufficient reason.—11 La. Rep. 162. It has 
been further held, that saying “the jury have found a verdicts 

in favor of the plaintiff” will be deemed valid and. constitw- 
tional; 11 Idem, 565; and in 14 Idem, 435, ‘it is said’that if 4 
the judgment states it ‘was “rendered on ‘due proof of the 
allegations of plaintiff's petition in which the usual averments 

of demand, &c.” are made, it will’be sufficient. Tn this case 

the signature to the note is not denied, nor has sufficient dili- , 
gence been shown to establish theedefence; and as it is admit- _ 


- 
> . . o ° ad 
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« 
Eastern Dis, fed the defendant is not without remedy, if he should be 


May, 1841. compelled to pay the tax he alleges is owing, we think his 


— constitutional defence cannot avail him. 


commune: = The judgment of the Parish Court is therefore affirmed with 





costs. 


DESLIX vs, SCHMIDT. 
al APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


UV UV & GCiphe holder or endorse of a note not yet due, should be plaeed on the bilan of 
the” insolvent debtor, as a contingent and conditional creditor, and made a 
party to the concurso. 

A creditor cannot be made a party to the insolvency of his debtor, if he is omit- 
ted to be placed on the tableau, by a supplemental petition; filed after the in- 
solvent proeeedings are closed and homologated. »- 

e So a creditor who is not put on the bilan and cited, is und by the insolvent 
proceedings even if he is plaeed on the tableau: of ution, but declines 
receiving his dividend. 


ops 
as 


This is an action by the-holder. or endorsee of a promissory 
note against the endorser, for the balance due thereon. 

The defendant denied being indebted as charged; . and 
averred that he had made a voluntary surrender of his property 
to his creditors, and bya supplemental petition placed the 
ea on his schedule, all of which proceedings he pleads 
in bar to this-suit. 

The note sued. on became due and payable the 28th “March, 
1840, and the balance due thereon was $413, and cost of pro- 
test. The insolvent proceedings which are pleaded in bar by 
the defendant were commenced the 19th March, 1838,-and 
‘+ closed the 28th March, 1840. Neither the plaintiff or the note 
~ sued on are placed on the pilan, or mentioned in the proceed- 
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ings. This suit was oonnttindhs the 6th. February, 184%, E 
Subsequently to the homologation of the inselvent proceedings). = — 
the debtor filed what is called.a supplemental petition, to-those © 
proceedings in the Parish Court, which, however geems not to 
have even been notified to the plaintia, although filed for the 
purpose of placing him on his bilan as a, creditor. by this note. 

‘There was judgment transferring this suit. to, the Parish 
Court, there to be cumulated with the insolvent’ proceedings 
of the defendant. The plaintiff appealed. 


G. Schmidt & Deslix, in propria persona; for the Plaintiff 
and appellant. 


Lockett & Micou, for the defendant. 
Morphy, J. deliveted the opinion of the court.- 


_ 
“ 


This action is brought to recover a balance’of $413 ‘34, due 
‘on a promissory note dfawn by Louis Schmidt to the order of 
and endorsed by defendant. -The-defente set up was that de- 
fendant has long’ since - made a voluntary surrender of his pro- 
perty to his creditors; and’ by a supplemental petition has 
placed plaintiff ofl@his.schedule. ‘The Judge ordered: that this - 
suit should be transfered tothe Parish Court in and for the 


466 
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. 


Parish- and City of New-Orleans, there to be cumulated with . a 


the proceedings of the coneurso. ‘The plaintiff appealed. 
The note sued on became due and was protested only on the 


28th of March, 1840, being the last of four notes given. by the - 


maker in payment of a lot of ground purchased by him in 
April, 1837. Atasale made in November last, of the pro- 


perty surrendered to his creditors by Louis Schmidt, plaintiff ie 


became the purchaser of this lot for the sum of $280; thus’ 
reducing his claim against defendant as endorser to the sum 
now demanded: The surrendet of property. which defendant 
pleads in bar of this action was made_on the 19th of March, | 
1838, and the proceedings were finally homologated.on the 
28th of March, 1840. No where in these’ proceedings is any 
mention made of the plaintiff, or even of the note on which 
59 VOL. XVIII. 
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Easter’ Drs. this suit is brought. They are clearly then as to him, res 
841 
_May, 18°" inter alios acta, and ean in no manner affect his rights; al- 


— though plaintiff could not be considered as an absolute creditor 
stam. before the protest of the note and due notice to defendant as 


The holder @ndorser, fet he was a contingent ard conditional creditor, and 


f . 
cr Set as such, should have been carried on the schedule and made 


om, —y hn a party tothe concurso. Sach was the doctrine of the Spanish 
bia of the in- Yaw from which we have derived in a great measure our prin- 
as a contingent ciples and manner Of proceeding in cases of insolvency ; 


pF oma Febrero, Part. 2, Book 3, chap. 3, No. 14. If it be objected 
nan ia that under the stattite of 1817 defendant was bound to -set 
down on his schedule only the names of his absolute creditors 
-and that plaintiff becatfte a creditor long afterwards, the de- 
fence set up cannot then avail defendant because this suit is 
brought to recover a debt which has accrued since his failure, 
and, from thé payment of which it could not exonerate him. 
This case can hardly be distinguished from those of Bainbridge 
vs. Clay, 3 Martin, N. 8. 262; and Thomas et al. vs. Breed- 


love and others, 6 Louisiana Rep. 575. Wecan see no proper 


it ‘ : , 
oul ee ?tourtd for the order transferring this case to the Parish Court. 


ie a the We ‘Have held, it is true, that if the insoM@nt be sued by a 


~ ree he creditor, rot on the bilan, his suit will be cumulated with the 
is om 
placed on the proceedings which the iasolvyent has commenced, but it is 


tabl b 
cupplomestal evident that this can be“done only while. the concurso is still 


petition, fled pending ; 4 Martin, N. 8. 624. In the present case, the pro- 


_ a Proceed: ceedings of the concurso were at an end long before the insti- 
- homologat- tution of this suit. No cumulation was therefore possible nor 


could any useful purpose be answered by it; as to the supple- 


So a creditér mental petition presented by the insolvent even had it been 


t 
= the bilan La notified to plaintiff, it surely could not have made him a party 


— » = not to proceedings which had alteady taken place, and of which 
ron ea pe he had received no kind of notice whatever. It has been held 
éeedin 

he is P eed on " that @ creditor who is not put on the bilan and duly cited to 


| 
yA ago attend a meeting of the creditors is not bound by the proceed_ 


agg Mey + ings, even if he is placed on the tableau of distribution, but 
dend. “@ declines receiving his dividend; 6 La. Rep. 578. 
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It is therefore ordered that the judgment of the Commercial Bagrsax Dis. 
May, 1844 
———.- 


Court be reversed, and that this case be remanded for further 
proceedings ; the appellee paying the costs of this appeal. — 


DUFOUR vs. BEAUREGARD ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND-CITY OF 


NEW ORLEANS. 


A power of attorney with a clause“ to make and endorse promissory notes in her 
name, &c.,”’ is clearly sufficient to authorize the endorsement of her name and 
she is bound by it. ' 


This is an action on a promissory note signed by B. Beau- 
regard and endorsed ‘Therese Palmer, per pro. A. W. L. 
Palmer.” : 

.The defendants severed in their answers. Beauregard ad- 
mitted his signature but averred he never received any consj- 
deration, and that the note was givento A. W. L. Palmer, for 
the benefit of Therese Palmer; with the understanding that 
they were to pay it. 

Therese Palmer pleaded a general denial and averred she 
was a married woman and not capable of contracting; and fur- 
ther that the note sued on was not endorsed by her. 

On these issues the case was tried. 


The plaintiff made proof of the execution of the note; and 
produced a power of attorney from Mrs. Palmer, separated in 
property from her husband, to him, authorizing him to trans- 
act and manage her business, and especially to endorse her 
name upon individual notes and bills of exchange, &c. 

There was judgment for the plaintiffand the defendant, The- 
rese Palmer, appealed. | 
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CASES-IN THE SUPREME COURT 
Canon, for the plaintiff. 


+ Grymes, for the defendants. 


Simon, J. delivered the opinion of the court. 


The defendant, Therese Palmer, is sued as endorser of a 
promissory note, which is shown to have been endorsed by he 
husband as her’agent. Her said husband is also made a party 
to this suit. 


She first pleads the general issue, and avers that the note 


sued on was not endorsed by her; nor by any one authorized by 


her todoso. There was judgment in the court below for the 
plaintiff, and she appealed. 

From the production of a power of attorney, passed on the 
14th of Octoher, 1836, it appears that the defendant being 
separated in property from her husband, constituted and 
appointed him her attorney in fact, general and special, for 
the purpose of canducting, managing and transacting her 
affairs, business or concerns of whatever nature; and among 
other powers, to make and endorse promissory notes in her 
name, &. This is clearly a sufficient guthorization ; and in 
the ‘absence of any other defence, we must conclude that she 
is bound by the endorsement executed by her husband in her 


name. 
It is therefore ordered, adjudged and decreed that the judg- 
ment of the Parish Court be affirmed with costs. 
































OF THE STATE OF LOUISIANA. 
M‘INTOSH vs. CLANNON. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where a building contract is modified, at the instance of the proprietor, anda ~ 
plasterer employed separate from the contract with the builder, he will be en-., 


titled to recover of the proprietor independent of the original contract, 


The builder is a competent witness to testify ina suit between the plasterer and 
proprietor, for his wages, when the latter has been employed independent of 
the building contract. ' 


This is an action to recover the amount. of a plasterer’s 
wages. 

The facts of the case are sufficiently explained i in the opinion 
of the court. 


Kennedy, for plaintiff. 


G. B. Duncan, contra. 


Morphy, J. delivered the opinion of the court. 


This is a claim of $817, for work and labor done in plaster- 
ing two houses belonging to defendant. The answer avers that 
defendant never employed plaintiff to do the work ; that by a 
contract made with D, H. Twogood, an architect, for the build- 
ing of these houses, the latter had bound himself to plaster all 
the interior of them; that if plaintiff has any claim for his work 
he must look to the said Twogood, his employer, and not to 
defendant, who has long since settled for and paid the price of 
this work to the said Twogood. The plaintiff had a judg- 
ment in the inferior court, from which defendant. appealed. 


From the building contract it appears that Twogood had 
bound himself to do all the plastering of the houses, but the 
evidence shows satisfactorily, we think, that the defendant 
afterwards proposed that he should employ a plasterer and de- 
duct the cost of this part of the work from:the contract price 
of the houses, and that Twogood agreed to this arrangement, 
provided, the price of the plastering should not exceed 45 
cents per yard. Our attention ‘has-been drawn to a bill of ex- 
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Easrsrx Dus. Ception to the opinion of the judge below in admitting T'wo- 
_ Moy, good as a witness to prove the subsequent arrangement by 
ForTINEAU which the plastering was taken out of the original contract. It 
po1ssiERE. appears to us that the judge did not err. Twogood stood with- 
The builder OUt interest between the parties; being bound by his contract to 
is a competent do the work; if Clannon paid for it to plaintiff, Twogood was 


witness to testi- : : ; 

fy in , aged entitled to receive so much less from his contract. He was 
ween the plas- |, . — 4 

terer and pro- liable either to plaintiff or to defendant, and parol evidence 
prietor for his wae a h h ° ‘ 

wages, when the Was Certainly admissible to show that since the making of the 
latter has been . ya 

employed inde. COMtract, a second agreement intervened, modifying the first. 
pendent of the But independent of Twogood’s testimony, other witnesses 


building —con- a 
tract. prove the employment of plaintiff by defendant, and not by 
Twogood, to do the plastering of these houses. Twogood’s 
clerk testifies, moreover, that in consequence of this new ar- 
rangement he deducted the plastering from the contract, and 
gave defendant a credit on the books for the $817, now claimed 
of him. 
The judgment of the Commercial Court is therefore affirmed 


with costs. 











\ 
FORTINEAU vs. BOISSIERE. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW ORLEANS. 


Great forbearance on the part of a creditor and holder towards the maker of a 
note, but who never appears to have given time so as to preclude himself from 
suing, and suspending his remedy to the prejudice of the endorser, the latter 
éannot complain or be exonerated. 

Since the adoption of the act of 1823, excluding the testimony of the maker of a 
note, in a suit by the holder against the endorser, the maker cannot be admit- 
ted as a witness on apy grounds; even if he be entirely disinterested. 


This is a suit against the defendant, Boissiére, and one 
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Jacques -Lefort, as endorsers of two promissory notes, signed Easrzran Bis 
by A. Rieffel; the 14th April, 1837, payable one year after Pac 1841. 
date. This suit was instituted the 12th November, 1840, by 708T™EAU” 


Us. 





the holder and endorsee.- BOISSIERE, 
The defendant, Boissiére, slesded: the general issue; and 
also a peremptory exception, averring he was discharged.— — #s 


1. The holder made a contract with the maker by which the 
debt is novated.—2. That he has given long time to the maker 
on receiving interest at ten per cent. up to the first of April, 
1840; and promissing not to sue the maker.—3. Because the 
holder has novated the debt by a new contract with the maker. 
Upon these pleadings and issues the case was tried. 

The only evidence in support of the defence, is the testi- 
mony of Dufour, and of M. V. Labarre, Esqr. which is 
embodied in the opinion - the court, and need not be recapi- 
tulated. 

Rieffel, the maker of the note was offered as a witness, and 
also the proceedings and judgment, in asuit of the present plain- 
tiff against Rieffel and others, on the original notes, for which 
those now sued on were given. Both the witness and record 
were rejected and bills of exception taken by the defendant’s 
counsel to the opinion of the court. 

There was judgment for the plaintiff and the defendant ap- 
pealed. 


M. V. Labarve, for the plaintiff. 








Morel & J. Seghers, for the defendant and appellant. 
Morphy, J. delivered the opinion of the court. 


This. suit is brought on two promisory notes drawn by Rief- 
fel, to the order of, and endorsed by the defendant, amount- 
ing to $4,500 each. The petition contains the usual aver- 
ments of protest and notice, and acknowledges a partial pay- 
ment reducing the claim to $5,515. The defence is that the 
plaintiff has made a contract with the maker of these notes by 
which the debt is novated, that he has agreed to wait till 
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4 Eitreay Dis. & distant day without suing him, and has received a certain 
May, WA. gun for amount of interest, at the rate of ten per cent. per an- 
rorTinEau) «num, till the 4th of August, 1840, and. that by a new contract 
sorssenx, entered into with the maker of the notes, the plaintiff has dis- 

4 , charged him from all liability. There was a judgment in the 
2 ~ ©... €ourt below for the plaintiff, from which the defendant appeal- | 
“ed. : | 

Hf the facts set forth in this answer were clearly shown, | “a ij 
can be no doubt that they would have the effect of discharging 
defendant from all liability ; but the whole evidence taken to- 
gether hardly creates a presumption of that which should be 
fully and unequivocally made out. 

Dufour, the principle witness of defendant, says that it was 
understood between Rieffel and Dusuan (plaintiff’s agent) 
that Rieffel would make a lottery of his property; that Dusuan 
would have the choice of the notes for the payment of plaintiff’s 
debt ; that the plaintiff waited until the lottery was drawn, 
which was two or three menths after, and that the notes sued 
on were given in renewal of two notes benaigs mortgage on 
the property of Rieffel. 

Mureville Volant Labarre, another witness for defendant, de- 
clares that plaintiff received, on account of the notes in suit, a 
sum of $4,000 by his having bought property of the estate of 

Mrs. Rieffel at auction. 
- From this testimony, taken in connection with the petition 
which claims interest on these notes only from the 4th of Au- \ 
gust, 1840, although they were under protest since 1838, it is | 
contended that aii agreement is shown to have existed between 

plaintiff and Rieffel, the drawer, that the latter should not be 

sued until the 4th of August, 1840. In order to warrant the 

conclusion drawn from these circumstances, it should have 

been shown that the interest was paid in advance and was the 

consideration given for the delay: We are not informed 

neither, at what time the $4000 were received by plaintiff by 

the purchase of real property. In the absence of any evidence 

on this head it appears to us reasonable to suppose that this 
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_to have given time so as to preclude himself from suing defen- 
dant and suspend his remedy against him to the prejudiée Br ad 
his endorser. ‘ to the 1 


“abs is said to have been novated, we are without any ¢ evidence grrentime yr 
‘proved tobe such. We think that the Judge did not err. . The Sinee the 


‘the admission of drawers as witnesses in suits against, endog- y _,grounds; 
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transaction took’ place about the 4th-of August; 1840, and that- =<" ag ill 
this amount of money was imputed on the interest due up to ra 
that date, and next on the debt itself. We find in this case Pi noagane , 


% w8,. 


great forbearance on the part of plaintiff, but he never appears _ BomstEnE. 
Great forbea- 


maker of a note, 
In relation to the alleged contract with Rieffel, by which the but who never 


whatever; but we find a bill of exceptions to the opinion of Kim _ 


, nd 
the Judge who rejected the testimony of Rieffel, the drawer pening — 


e his re- 


of these notes. It is said that notwithstanding the statute of med to the 
prejudice of the 


"1923, excluding the testimony of makers of notes in suits endorser, the 


att t 
against endorsers, Rieffel should have been heard because he —— agen 


was offered as a disinterested witness, and could have been xonerateds 


. . ; : dop f the 
ground of the rule under which a drawer was admitted to tes- “se eo rees, — 


tify in a suit against an endorser was a want of interest sup- em the = 
posed to exist on account of his ultimate responsibility, spat - by the 
whatever might be the result of the suit: Notwithstariding holder _ against 

such was the well known reason of the rule, the legislature fas = maker can-* ~ 


thought proper to prohibit in the elearest and strongest terms ap ae 


cven if he be ene 
serss and although the grounds of this prohibition are not very tirely — disinte- 


apparent to us, we are bound to suppose that it is based Oe 
considerations tinconnected with the question of interest. But 
dé this as it may, the letter of the law is too plain and i | impera- 
tive to be disregarded ‘by us. “In another bill of exceptions the 
defendant complains that the Judge rejected as irrelevant, 
certain proceedings which had been instituted by plaintiff, in 
the District Court, on the m@rtgage notes of which those now 
sued on were’ renewals.’ From ‘the ‘facts set forth in the bill 


2 


of exceptions, we cannot say that ‘the Judge erred? ~~" -* 
It is therefore ordered that the judgment .appealed from. be 
affirmed with costs. 


cod 
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CASES IN THE SUPREME COURT 
OLIVIER, Curator, &c, vs, CANNON. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


In:actions of tort which from the nature of the demand, damages are to be asses 
sed, a jury must be summoned to find the same. The court alone cannot 


GER2I78 2 cence 


This is an action to recover an old slave, horse and dray, 


' valued in the inventory at $331, and damages for the tortious 


taking and illegal detention of the same. The plaintiff alleges 


_ the “defendant took said property and detains it without any 


reason or title whatever, which belongs to the estate he ad- 
ministers. ‘He prays judgment, restoring the possession of the 


“™ ‘property, and 600 dollars in damages; and that in the mean 


time the slave, horse and dray be sequestered. 

There was a judgment by default, made final, restoring the 
possession, and allowing $25 per month for the time of the 
slave from the 6th May, 1839, until delivery. Judgment 
signed June Sth, 1839. The defendant appealed. 


Grandmont, for the plaintiff;.urged the affirmanee of the 
judgment with costs and damages. 


Eggleston, for the appellant, assigned as error that damages 
avere assessed without the intervention of a jury, and for this 
resison alone judgment must be reversed; Code of Pr. art. 313. 

2. Damages could only be given from the date of citation on 
the 8th May, and ceased to run from the time of rendering 
judgment.—2 La. Rep. 404; 1 Martin, N. 8. 574; 1 Gallison 


315. 
‘8. A judgment cannot be rendered for any matter posterior 


to its rendition ; 5 La. Rep. 225. 


4e The judgment is unconstitutional for-not sssiguing: rea- 
sons; and referring to the law. 


- Martin, J. delivered the opinion of the court, 


The defendant is appellant from a judgment by default, on a 
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charge of -his having tortiously taken and detained a slave; nm Ry . Dis, 
horse and dray, belonging to the plaintiff. He assigns as error “Hiatt” 
apparent on the face of the record, that the damages claimed — 
were assessed by the court without the intervention of a jury.. us CuEDITORs, 
It appears to us that this assiznment of error must prevail, Iu aetions of 
The action. is instituted for a fort; and the Code of Practi bart, SS 3 
requires, “that whenever from the nature of the demand, #ma sas te -s 
damages are to be assessed, the court will direct a jury tq be — » & jury 


summoned to find the same, in the same manner.as if the de- moned to “Gud 
fendant had answered.’’—.4rt. 313. 7 aon <a can- 


It is therefore ordered, adjudged. and decreed, ‘ee the judg- agen such 


ment of the Parish Court be annullegh. avoided and reversed, “°° 
so far as relates.to the question of damages ;—and that the 
ease be remanded for further ‘proceedings aceording to law :— 
but in all other respects affirmed ;—the plaintiff and appelleg 
paying the costs of -the appeal, , 


vt 


a 


PARLANGE vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Under the act of 25th March, 1808, for the benefit of insolvent debtors in actual 
custody, any creditor, at any stage of the proceedings, may make a charge and 
suggestion of fraud, to which-the debtor must plead, and the issue is to be tried 
by a jury. 

The debtor cannot avoid this issue by denying the creditor’s right.to vote for or 
against his discharge because his claim is not proven by a notarial act, &e. 
There is nothing in the law requiring the creditor to give his vote: uetore 
anaes emanate: Samrat ee ~ i = 


The plaintiff being in. custody under two executions, made 
application for the insolvent law. of 1808, for. the ‘benefit of 
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Eigrnat Wis. ‘débtots in actidhestody. He filed his aver ‘ond schedule, 


May, vil. 


———— 
erie 


and prayed: to be released from custody. | - 
‘Wallet and Populus, the two creditors who had arrested the 


ms detorrone. insdivent, made opposition and suggested’ fraud; alléging He 


‘ — 


> “ 


_ had not made a fair surrender, but had retained valuable furni- 


ture, ‘credits or debts due to him, &¢. They propounded inter- 
rogatories touching the matters charged as. fraudulent which 


“ were promptly ‘answered ; the insolvent’ stating in explicit 


terms he had.made a fair surrender of all his property. He 


* * took a rule to set aside the oppositions and to be discharged 
~~ from custody. A 


- Bhe judge was of opiition the oppositions. should be tried; 


_and for this purpose ordered a: collateral issue to be made up on 


the charge. or’suggestion of fraud to be tried by a jury. The 
insolvent debtor appealed.: 


Preauzx, for the plaintiff and appellant, relied on the first 
section of the 25th March, 1808; 1 Moreau’s Dig., verbo in- 
solvent debtors. 

2. The oppositions should be set aside, because they are 
not sworn to. An affidavit is required in such cases. 

3. The opposing creditors have not shown they are creditors 
by notarial acts, or other authentic proof. 


Castera, for the opposing creditors and appellees, urged the 


affirmance of the judgment of the District Court. It was in 


accordance withlaw, ~° . . 
* Simon, J. delivered the~opinion of the court. 


‘This is an appeal from-an interlocutory judgment ordering a 
collateral issue for the purpose of trying before a jury certain 
charges of fraud made against the petitioner by two of his cre- 

The appellant, an inselvent debtor'in actual custody, having 
claimed the benefit of the laws of insolvency under the act of 
the 25th of Mafch, 1808; his creditors-consented to his-release. 
On the Same day that thé cfettitors’ votes were received} two 


~ 
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‘creditors in any stage of proceedings had before-the-court, .the 
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jadgment creditors,’ H,. Wallet and B. Pépulius,- who had ‘iiot bewranie Dri 
exercised their right of voting for or against his said release, JSS, 
filed their allegations of fraud against the insolvent, and pro- Tr 
pounded him: interrogatories which were immediately answer- #18 cREDLTORS, 
ed.’ Some short time afterwards, the-insolvent obtained a rule 
on the opposing creditors; to show cause why their oppositions 
should not be ‘set‘aside, and why the petitioner should not be 
discharged from imprisonment, on the ground that no creditor 
has any right to vote in favor or against the release of an ‘insol- 
vent debtor ii actual custody, if his claim is not proven by a 
notarial act or by some other collateral pfoof supported by the 
oath of said creditors, and“that no notariak act ot oath was pre- 
sented before the court at the meeting of the eréditors in epen 
court on the day the oppositions wete filed. “The court below 
discharged the rule, and the insolvent appealed. . icicatianiais 
‘The same pround is now insisted upon before us, and we are of 25th Match, 
referred to the first section of the aet of the 31st March, 1808, nef [ — 
f Moreav’s Dig.,'578. It is trae that undef this section, no Yent debtors. in 


* 


actual eustody, 
creditor of ‘an ‘imsolvent debtor has any right of voting for or = pom F 
against his release, unless he proves his debt in the manner proncediage 
therein set fo¥th, so as to satisfy the court as to the nature and cbarge and wg 


origin of the debt, and to leave no doubt of its reality 5 but whieh the 
the sixth section of the act of the 25th March, 1808, provides a a 
that ‘‘ when fraud. is presumed -er. charged by any one of-the += al lg 


: The debt 
judge shall direct a collateral issue to try the same before the cannot win 


jury, and for that purpose, a suggestion shall be filed in which fying fhe pe 
the facts to be relied on, shall be stated and the debtor shall -= aon = 
plead to the same.” We consider this proviso as being parti against his dis- 
cularly applicable to the present case, and there is nothing in hie chaisn Somat 
it that requires the creditor to give ‘his vote before filing the Sead em, ie. 
suggestion of fraud therein alluded to; this may be done at gy oy se 
any stage of the proceedings had before the court previous to quiring yes 
the definitive discharge ; and we are not aware that such sug- vatebefore fling 
ad . 8 
gestion ought to be supported by the same kind of proof as frna Seleet- 


may be necessary to give to the creditor the right.of voting. peaches 
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“fap st Ru. By alleging fraud; the creditor ‘gives no vote, he -merely 
makes an-opposition to the release of the debtor, founded on 
Te distinct and specified facts which, he-must prove and substan- 
HIS qexbrrone. tiate, and which, if not established, will not prevent the debt- 
or’s being forthwith discharged from:the custody of the sheriff; 
whilston the eontrary, the vote of a ereditor, being the ex- 
pression of his consent or refusal to the release: applied for by 
‘ the insolvent, is to be counted among those*who are. for or 
against his demand, and is to have the effect of controlling a 
minority which perhaps-would not exist in the absence of such 
vote. This.is undoubtedly the reason why the law, for the 
protection of the other creditors, amd to. prevent.collusion be- 
tween the debtor and a pretended.creditor, wisely requires. the 
production-of such proof as to leaye no doubt of the reality of 
the*debt due to the person who wishes:to, exercise-the right of 
yoting. Here, there is ample proof of the opponents being 
_ judgment oreditors, they- axe carried on the bilan as.such, and 
~* + italso-appears that. the appellant, at the time-of his surren- 
ars t - der, was.in actual custody by virtue of the judgments obtained 
* against him .by-the appellees. This was sufficient to entitle 
~ the opponents to file their suggestion of fraud, and we-are of 
; opinion -that the..rule under consideration was properly dis- 
charged. 

Tt is therefore ofdered, adjudged and decreed that the Judge 

ment af the District Court be affirmed with costs, | 





————— 
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COMSTOCK ET AL. vas PAIR & SMITH* Bartlette: garnishee. eo 






APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. e 


4 The disclosure of the time of receiving and paying over certain monies by an ae ci _— 
j _ attorney, who ie garnisheed, whith he had received on account of -his client,” 
cannot be objected to.as disclosing professional secrets. 


Se, where the attorney when cited, as a garnishee, to answer. interrogatories, 
requiring him to. state, if he had not reeeived-certain money, of bis client,-and 
if he had and had paid it over, to-sjate witen he paid it, and to whém, and he 
refused to answer, on the ground that it would be disclusing professiozial con- 

‘fidence: Held, that he was bound to answer, ant his refusal was an “evasion, 

. making him liable for the whole debt, costs and damages. 


This appeal comes up from a judgment obtained by the 
plaintiffs against the garnishee in this case. — = 

. The plaintiffs had recovered a judgment for 8728 a > 

| Antonio Paie, one of the defendants, as ‘the value of | ' 
flour they had sold to him and Smith, for cash, but which had 
not been paid, and which was.sequestered, and vonded by. the 
defendant, Paie, with Bartlette, the garnishee, as surety.— 
This judgment was signed the 30th May, 1839. The flour 
was sold by the sheriff and the proceeds paid over to Bartlette 


the attorney Of Paie and surety ‘on his bond. 


On the 19th July, 1839, the plaintiffs filed their petition 

against Bartlette, praying that he be cited as garnishee, and 
required-to ariswer on oath the following interrogatories: — 

| 1. “Did not the sheriff of New-Orleans pay over to you as 

| the attorney of Paie, the said sum of $728, the proceeds of 

| flour sequestered, as aforesaid ; and did you ever pay it over? 
i te not the money under your control, or in your possession? 











. “Before you received said money had not Paie left New 
oma atid has he ever since been in this city to your know- 
ledge? If you have paid it over, state when - paid it, and 
to whom did you pay jt 2” : 

The garnishee excepted to the legality of the ienneviags 
tories; especially. the second, and objected to.answer, on the 
| ground that the law did not authorize such interrogatories or 
i require a garnishee té answer them.—Further, that he cannot 
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Edermes ‘Dis, ansWer'the same without: disclosing matters and -instrustipis 


May, 1841. 


confided to him in professional confidence. He prayed to be 


eppast AL ‘excused from. answering. 


PAIR & SMITH. 








In answering, the garnishee states, “the sheriff did not. pay 
over to him as the attorney of Paie, the said sum of $728,.the 
proceeds of flour sequestered; but the amount he did receive 
from the sheriff in his capacity of attorriey for. Antonio Paie, 
being as well as he recollects, $703 69, and “no more, which 
he understood had been left with the sheriff by the aforesaid 
plaintiffs, as the proceeds of the flour sequestered and sold by 
them; and which they had been ordered by a decree, rendered 
by the court, to iclingt to. defendant, Paie, on bond, was res 
eeived by me. in pursuance of said decree, by virtue of .in- 
a from said Paie, and almost immediately by me paid 
ever and disposed of according to further instructions, I had 
received thereof concerning, from said defendant, Antonio 
Paie. ‘The money is not now aud was not at the time the 
above mentioned interrogatories came to my hands, or ws any- 
other time since, under my control,.or in my possession.” _ 

“To the second interrogatory, Lobject to answer for the 
reasons set forth i in my exceptions thereto.” * 

. The plaintiff now took a rule on the garnishee to show cause 
whey judgment pro confesso should not be rendered against 
him, for not answering the interrogatories propounded; and 
further, that the exception and answer be overruled. After 
some further proceedings there was'a judgment overruling the 
exceptions: and also, en the rule taking the interrogatories for 
confessed, under article 263 of the Code of Practice, against 
the garnishee, for the amount of the plaintiff 5 enjire demand. 
The garnishee appealed. oe e , thees 


Bagtaie, for the e plaintiffe and 2 eran 
' Bartlett, in propria patone for appellant. 


“ Martin, J. delivered the opinion of the éourt.. ata 
eo. q .” ° : % - > , ~ , . 


ena. 
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This is an attachment case. Judgment was obfajned against Baawes Pw 
; ; , 4841. 
the defendants for the sum of seven hundred and twenty-eight let 
dollars; and T. A. Bartlette, the garnishee, is appellant from ©°™STCw BF 4® 


a judgment rendered against him for this amount of defen- parr & Smuru, 
dants’ funds in his hands, in- pursuance of the 263d article of 
the Code of Practice which provides that the refusal of a 
garnishee to answer interrogatories shall be taken as evidence 
of his having funds sufficient to satisfy the plaintiffs’ demand, 
and judgment shall be given against him for the whole amount 


thereof. - The disclo- 
sure of the time 


The garnishee in his answer to the first interrogatory, ad- of receiving and 
mitted that he had received asum of money on account of ode i 


Paie, one of the defendants, whose attorney he was, but added bY an attorney 
who is gar- 


that he had almost immediately paid it over according to his nisheed, which 
he had received 


client’s instructions. . on account of 
é de ode his client, can- 
The second interrogatory is in these words:—‘Before you not he objected 


‘til ‘ : to as disclosin 
received said money had not Paie left New-Orleans? and has professional ae 


j in thi i 2 crets. 
he ever since been in this city to your knowledge? If you TF enti 


have paid it over; state when you paid it; and to whom did attorney, when 
+ 999 cited as a gar- 

you pay it: - nishee, to an- 
— ‘ swer int - 
This interrogatory the garnishee refuses to answer. He a, pone 


contends that the law does not autherize such interrogatories, ivs him to state, 
. if he had not 


nor make it incumbent on a garnishee to answer such ques- received > 
mony 0 1s 


tions ; and that he cannot answer the same without disclosing client, and if he 
di eee 6abd-t6 bin” f % 1 . had, and had 
matters and instructions confided to him in prolessionalCon- paid it over, to 


state when he 
fidence. paid it, and to 


The garnishee was required to state at what time he paid-the whom, and he 
+, vefused to an- 


money. The plaintiffs wished to ascertain this fact, in order-swer, on the 
: , , groundethat it 
to charge him, if the payment was made after the service Of Would be dis- 


: : ee closing profes- 
the attachment. The precisé time was within his knowledge, f5nuj° Prone” 


necessarily and independently of any communication he might — = 
as 


have received from his client... Admitting that there may be bound to an- 
wer, and hi§ 


. . . . . . Ss 
something in his objections to any other part of the interroga- refysal is an 
tory, ingenuity itself cannot suggest any objection to the jig him = 
disclosure of the time of paying over this money. for the whole 
debt, costs and 


We regret to see a member of the bar seeking to avoid the damages. 
61 VOL. XVIII. 
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payment of a sum of money unjustly withheld by a bare-faced 
resort to such shameful evasions under the pretence of -a 
scrupulous regard for professional obligations. » Judgment 
was therefore correctly given against the appellant for the 
entire amount of the plaintiffs’ claim; and. they are further 
entitled to. the ten per cent. damages which they claimed as 
for-a frivolous appeal. 


It is therefore ordered, adjudged and decreed that the judg- 


ment of the District Court be affirmed with costs and ten per 
cent. damages. 


PURDEE vs. COCKE: 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where an amended petition was filed with a new affidavit and bond, correcting 
the name of the defendant, but no new order of attachment was granted: 
Held, that the attachment issuing thereon is a nullity. 


‘Thijs suit commenced by attachment. The petition was 
filed the 25th of January, 1841, in which the plaintiff alleges 
that.one Charles F. Cocke is indebted to him in the sum of 
$830, as overseer of his plantation; and being the balance due 
on an order or draft of defendant in his favor drawn on R. 


“Eggleston... A writ of attachment-issued according to the 


prayer of the petitioner. 

On the 30th of January, by leave of the court, the plaintiff 
filed an amended petition, accompanied by a new affidavit and 
bond, alleging that he had sued the defendant by the wrong 
name through. mistake, and that his true name was ‘“ Chas- 
tine Cocke.” He prayed that a writ of attachnient issue 
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against the defendant, Chastine Cocke. The writ of attach- Easrznw Dis. 


ment issued without any order. tes: 
‘A rule was taken on the plaintiff to show cause why the at- “a 


tachment should not be set aside on the ground that no order = °°°™™ 
for issuing it had been granted. On hearing the ents the 
tule was discharged. 


“There was judgment for the plaintiff and the defendant by 
his attorney appealed. 


Peyton & I. W. Smith, for the plaintiff: 


1. The court below properly overruled the motion to dismiss 
the attachment. No order to issue the attachment was neces- 
sary. The clerk is authorized to issue the writ, see act of 
March 25th, 1828, sec. 18. If any order were necessary it 
would be an order from the clerk directed to himself. Besides 
if any order should be deemed necessary, the order. of the 
court directing the amended petition to be filed may be consi- 
dered as one. 

2. The testimony proves that the order sued on was drawn 
in Mississippi by the defendant upon his agent residing there, to 
be paid by money to be received by the latter from a debtor of the 
former; and that what was received was paid over and credited 
on the order. More than four months afterwards the defen- 

dant recognized this debt in his letter, and promised that -he and 
his partner ‘ will make the draft good.” 











3. The order sued on is not a bill of exchange: if it were; 
the testimony shows that the drawer had no funds. If notice 
| were necessary the letter of the defendant afterwards admits — 
the debt and proves clearly he knew the draft was not paid, 
and yet he promises that he and his partner will at all events 
make the draft good. If the drawee had no funds then no pro- 


test or notice to the defendant was necessary. 
* + 


Maybin, for the defendant and appellant : 


1. That the first-order of attachment having heen issued 
against Charles F. Cocke, no order of attachment-has been- 
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Eastern. Dis, issued against the defendant under his real name as Chastine 


May, 1841. 


PURDEE 
Us. 
COCKE. 


Cocke. ’ 
' 2. No proof of the non-payment, and legal notice to the de- 
fendant of the non-payment of the order or bill of exchange 
sued on is given. 

3. The defendant has not waived the necessity of such proof, 
for the letter of the defendant does not prove the identity of 


the order, and that he knew that said notice had not been. 


given. 
4. If responsible at all, the defendant must be only for his 
share or one-half. 


Morphy, J. delivered the opinion of the court. 


This suit had commenced by attachment against Charles F. 
Cocke. <A few days after, plaintiff presented a petition stating 
that through error, defendant’s name had been set forth.as 
Charles F. Cocke, when in fact his true name was Chastine 
Cocke, and asking that the original petition should be amend 
ed accordingly.- A new affidavit and bond were annéxed to 
this petition, and a writ of attachment was prayed for against 
Chastine Cocke; leave of the court was: obtained to file the 
amended petition, but no order for the issuing of the-second 
attachment. .was-given either by the judge or by the clerk of the 
court below. A motion was made te set-aside the proceedings 


on the ground that they were not authorized by any order of 


the court, and were therefore ijHegal and void. This motion 
was overruled below, but it has been renewed and insisted on 


‘here by the counsel appointed to represent the absent debtor. 


It is contended on the part of plaintiff-and appellee that no 
such order was necessary ; that the 18th section of the act ap- 
proved on the 25th of March, 1828, which gives to the clerk 
the right of issuing orders of arrest, attachment, &c., autho- 
rizes him to issue the writs himself, without the vain and use- 
less ceremony of making an order directed to, and -to be exe- 
cuted by himself. We-cannot give our assent to this proposi- 
tion. It would be doing away entirely with the necessity of 
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an order jn every case, which is contrary to the. very terms of Easrenn Dis. 
the statute, which provides, ‘ that the orders of arrest, attach- a 
ment, provisional seizure and injunction, &c., may be issued wey 
either by the judge before whom the cause is brought or by cocks. 
the clerk of his court, provided that the parties-applying for the 

same comply with the formalities prescribed -by law to obtain - .. 

any of the above mentioned orders.” Before this enactment 

none of these extraordinary remedies could be obtained with- 

out an order of the judge. The only change made by this law 

is to give to the clerks of courts concurrently with the judge, 


the power of making such orders; but from the very wording 





of this amendment it is apparent that the judicial order there- 

tofore required forthe issuing of these several writs was not in- 

tended to bedispensed with. The orderauthorizing the issuing 

of a writ and the writ itself are distinct and different things. 

The one is a judicial act determining the amount of the bond to 

be given, accepting the surety offered, &c.; the other is the per- 

formance of a ministerial duty. An order when issued by the 

clerk under-this express law is to be considered an order of 

the court as much as if given by the judge himself. It is there- 

fore an order of court, which the .clerk executes and not his 

own, when he issues the writ which it authorizes. The plain- 

tiff seems to have been fnlly aware that an order- was necessary. 

for the record shows that he took care to have one made outey 

the clerk when he filed his original petition. The seeond at- 

tachment sued out against. Chastine Cocke being a-distinct ae 
proceeding from the first should have been attended by the ae # J 

| same formality. It must stand by itself and can derive no-va- toe wall ed® 4 





lidity or support from the order authorizing the previous at- eee 


tachment against Charles F. Cocke. Plaintiff having treated correcting the 
i , _ name of the de- 
the first attachment as a nullity and prayed for a new-writ,fendant, bung 
‘ ‘ new or Qf : 
it could not lawfully issue without an order of the court. ettachenent was 
ree ted: 
In Lacy vs. Kenley, 3 Louisiana Reports, 18; we have ge — 


| said “whatever may be the general doctrine of nullity, 7", ;, suc 


relating to contracts-or judicial proceedings, in ordinary cases, !ity. 
it is believed that in the extraordinary temedy-by attachment 
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all the forms prescribed by law for this process must _be strict- 
ly pursued, on pain of nullity, as a consequence of their ne- 
glect.”’ 
It is therefore ordered that the judgment of the Commercial 
Court be avoided and reversed, and: it .is further ordered that 
there be judyment for the defendant as in a case_of non-suit 
with costs-in both courts. 


| 


BLANCHARD vs,.VARGAS ET AL. 


APPEAL FROM THE-PARISH COURT FOR THE PARISH AND CITY OF 
NEW ORLEANS. 


The rights of garnishees and their liability to: pay, does not depend on privileges 
or preferehce, but on their answers to the interrogatories propounded- by 
the plaintiffs; subject however to be disproved.. 

Where the garnishee’s answer states he has a certain amount of defendants” 
property in his possession upon paying him $468, he will be entitled to re- 
tain this sum when his answer is not disproved. 


This is an action for the balance of account due by the defen- 
dant, who resides in Havana. Jean Ignacio Laborde was cited 


as garnishee and required to answer intefrogatories. These he 


answered as set forth in the opinion of this court. 


There was judgment against the defendant for $3,105. A 


tule was then taken on this garnishee to show cause why he 


‘should. notbe condemned to pay the dmount of the judgment. 


Theré was judgment on the rule recognizing $1865 94, 
to be ‘in the hands of the garnishee, one half of which he was 
required tor pay to the plaintiff, aécording to a certain agree- 
ments The garnishee appealed. 

I: W. Smith, for the plaintiff and appellee. 

Schmidt, for the appellant. 


Simon, J. delivered the. apinion of sess cout. 


\ 
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This is-a suit by attachment. Jean I. Laborde, one of the gar- Eastern Dis. 
nishees, complains that judgment was rendered against him in 2% 1841- 
faver of the plaintiff and another attaching creditor of the de- B1ascuasp 
fendant, for the sum of $1865 94, whilst he ought to have been Vageas 29 AL 
allowed the credit of a_sum of $468, which the defendant owed 
him atthe time the attachment issued. The appellant having 
been interrogated.on oath as to what property, monies, rights 

-or credit which he had in his hands belonging to the defendant, 
answered: 1. That on the day of the service of the process | 
of attachment he had in his possession a’ bill of exchange, which 
has been since paid, and the nett proceedsof which antount to 
$987 50; and also-fifty thousand segars valued in the invoice 
at $878 44, which property belongs to the defendant, Vargas, 
upen paying the respondent $468, and leaving a balance due 
him of $1400 61, om the supposition that the segars produced 
the invoice price after deducting commission, storage- and 
other incidental expenses,.andthat he has no other property, 
effects, monies or any thing else belonging. to said Vargas. 
2 That at the time of the service of the-provess of attach- 
ment, he was-not otherwise indebted to said Vargas than is 
already set,forth in his reply to the first interrogatory; and * 
further that either shortly prior to the service. of the attach- 
ment or about the same time, another attachment was served * 
| upon him, by the district court, in the suit, of Mateo Lopez vs. 
Jose Vargas, together with interrogatories, while the interro- 
gatories in the ‘present suit were not served upon him till two 
days afterwards, ‘to which fact he adverts in order -to. protect 
himself from injury in the event of:conflict between the re- 
| spective- claimants. The parish judge ordered one, half of | ~ 








the amount ($932 97)-to be paid to the plaintiff, the other 
half being for° Mateo. Lopez, under an agreement on file be- 
tween the two attaching creditors. “. 
It is contended _by the appellee’s counsel, that if the garni- ’ 
shee had a privilege and preference over the plaintiff, he should 
| have filed his intervention or third opposition and supported it 
by evidence; .and that his answer does not disclose any. facts 


which authorize any such privilege. 
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Eastern Dis. It seems to us that this is not a question of privilege or pre- 
May, '84- ference, and that the rights of the garnishee or-his liability to 
BiaNcuanD pay merely depend upon his answers to the interrogatories pro- 

Us. . . . 

vaneas erat, pounded to him by the plaintiff. He was called upon to an- 
The rights of SWer those interrogatories according to the arts. 247, 250, 262, 

garnishees and ‘ Bias : 

their lability to 268, and 264 of the code of practice 3 under those articles, the 

pay does not de- garnishee was bound to answer clearly and categorically, and 

end on privi- , ji 

“ or prefe- if he refused .or neglected to do.so, such refusal and neglect was 

but ° ° F : pe ener’ 

their answers to to be considered as a confession of his having in his hands, 


the interroga- : : : 
ete it property of the defendant sufficient to satisfy the demand ;. the 


ae or — plaintiff however is permitted to disprove the facts stated by the 
Foot however to garnishee in his answers and to show that they are false: . 
be disproved. ; 

In this case,‘no such attempt has-been made, and therefore, 

as this court has held in the case of Oakey et al. vs. Miss. and 

Ala. R. R. Co.3 13 La. Rep. 570, “ The extent of the garni- 

. “shee’s liability is to betested by his answers to the.interroga- 

‘stories, the truth of which has not been disproved.’ And it is 

clear that the plaintiff must abide by those answers, unless he 

Where the excepts to them or attempts to contest them by proving that 

garnishee’s an- they are untrue. 14 Jdem514. If this doctrine is. correct ‘and 
swer states be “ ee : : : 

has a certahh we do not think it can be controverted, does it not necessarily 

amount of de- ; Keni 

fendants’ pro- follow from the answer of Laborde, -that the amount in his 

perty in his hands was subject to be applied to the payment of the sum of 


possession, upon 


ayin him = : : 9 os , 
R468, he will ho #468 at the time the atfachment issued? He states positively 


—. -__ that the property in his hands belongs to the defendant, upon 
when his answer paying him (the respondent) the said sum of $468. It is true 
. e not disproved: ‘hot he does not explain how and why this credit is to be allow- 
ed, but the plaintiff had the means, by propounding him addi- 
tional interrogatories, to-ascertain the nature and- origin of the 
said credit; as the.case stands, those afiswers make full proof 
of-the facts therein contained; and if on the one hand, the 
plaintiff is to have the legal benefit of them, to secure the re- 
covery of his demand; on the other hand, they cannot be di- 
vided, and must also serve for the protection of the garnishee’s 
rights, unless regularly excepted to as insufficient and unsatis- 


factory, or disproved in the manner pointed out by law. In 
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the case of Burke et al. vs. Taylor et-al.; 15 Idem 237, the an- Eastern Dis. 


swers of the garnishees were specially excepted to as evasive 
and insufficient, and it became then the duty of the court to 


pronounce on the sufficiency of those answers, and on the right vaneas Er At. 


assumed by the garnishees to pay themselves in preference to 
the plaintiffs. In the present case, the rule taken upon La- 
borde affords him no intimation of the grounds on which he is 
sought to be made liable for the whole amount, and as our laws 
do not.require an answer in writing to rules taken upon garni- 
shees, 3 [dem 570, the only issue before the court resulted from 
the answers of the appellant against which nothing had been 
alleged or attempted to be shown; and those answers were the 
only evidence upon which the inferior tribunal had to fix the 
amount inthe hands of Laborde subject to the satisfaction of 
the plaintiff’s judgment. 

We conclude that the wie @ quo erred in dividing the ap- 
pellant’s answers to the interrogatories, and in not limiting his 
liability to the balance therein shown to belong to the defen- 
dant. 

With regard to the segars, we agree with the court below 
that as the garnishee has not shown the amount produced by 
the sale thereof, nor the expenses which may have been incur- 
red thereby, he must be considered as having in his hands the 
sum by him stated in his. answers to the interrogatories to be- 
the value of said segars. It was his duty to account for them, 
since the sheriff had left them in his possession. 

It is therefore ordeted, adjudged and decreed that the judg- 
ment of the Parish Court be anulled, avoided and reversed, 
and proceeding to give such judgment as, in our opinion, ought 
to have been rendered by the lower court, it is ordered, adjudg- 
ed and deereed that Ignacio Laborde pay to the plaintiff, one 
half of the amount by him acknowledged to be in his hands be- 
longing to the defendant, to wit: seven hundred dollars and,303 
cents, with costs in the court below, those in this court .to be 
borne by the appellee. 


62 vOL. XVII. 
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GAILLARDET vs. DEMARIES. - 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


To render the employer or hirer of a slave liable for the damage oceasioned by 
him, it must be done through his neglect, while he is actually engaged in the 
functions or duties intrusted to him. ; 

Where the damage is done wilfully and wickedly by a slave hired to another, 
instead of doing it through neglect or unskilfulness, the employer is not liable. 


. The employer is however liable for damage occasioned through the neglect, im- 


prudence or unskilfulness, of his employee, whether he be a free person or a 
slave. , 


This is an action of damages, in which the plaintiff claims 
$600, for injury and damages sustaifed, by the negligent and 
unskilful conduct of a slave,’ in driving a dray against his gig, 
breaking it to pieces and injuring his servant. 

It appears a slave hired by the defendant, in his employ- 
ment driving a dray, and being in a full trot, ran against the 
plaintiff’s gig and broke it; doing also serious injury to the 
servant driving it. 

The evidence was clear that the damage was occasioned by 
the neglect and unskilful driving of the drayman, and that he 
was hired and put in this employment by the defendant. It 
further appeared that the servant driving the plaintiff’s gig did 
not belong to him. 

The Parish Judge assessed the damage done to the gig at 
$200; the driver not belonging to the plaintiff, he was not en- 
titled to any remuneration for the injury done him. 

The defendant appealed. 


Preauz, for the plaintiff. 
Castera & Pepin, for the defendant and appellant. 
Morphy, J. delivered the opinion of ‘the court. 


This suit was brought to recover damages for injury sus- 
tained by plaintiff whose gig was upset and considerably 
damaged by a dray belonging to the defendant. It is alleged 
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that the boy who was driving the dray also belonged to the as ae Dis. 


defendant, and that the accident was the result of his neglect 
and carelessness. After denying generally the facts alleged; 
the answer avers that defendant cannot be liable because the 
slave who occasioned the damage is not his property. There 
was a. judgment below in favor of plaintiff for $200. Defen- 
dant appealed. > 

The evidence shows that the boy who was driving defen- 
dant’s dray did not belong to him, but was hired by him from 
some other person whose name has not been disclosed even on 
the trial ; and that the accident which gives rise to the present 
claim happened through his neglect and want of proper care 
and attention. 

The defendant contends that the owner is alone responsible 
for any damages occasioned by a slave; that as he only hired 
this slave he is not to answer for such of his acts as may cause 
injury to others; and we have been referred to those articles of 
the Louisiana Code which declare the liability of masters for 
the offences and quasi offences of their slaves, La. Code, arts. 
180 and 2300. It appears to us that defendant’s liability in 
this case rests on grounds altogether distinct from those which 
are the basis of the responsibility of the owners of slaves un- 


der the foregoing provisions of our Code. The liability of the 


masters of slaves is a consequence of their ownership, It is 
one of the burthens of this species of property; it is absolute 
and exists whether the slave is supposed to be acting under 
their authority or not; the only difference lies in the extent 
of this responsibility. If the offence or quasi offence which 
occasions the injury is committed by the slave without the or- 
der of his master, the latter may exonerate himself by sur- 
rendering the slave to be sold; while he will be answerable 
for any amount of damages; if the slave has only acted in 
obedience to his orders. The provision of law on which plain- 
tiff relies, as applicable to this case, is article 2299 of the 
Louisiana Code. It provides that ‘‘masters and employers are 
answerable for the damage occasioned by their servants and 


May, 1841. 


GALLLARDET 


v8. 
DEMARIES, 





: 


. neglect or un- 
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nage Dis. overseers in the exercise of the functions in which they are 
» 1841. ; ; : 
a’ employed.” The circumstance of the person employed being 


— a slave instead of a free person, cannot, in our opinion, vary 
Se 
pemamizs. or change the responsibility of the employer; for it rests on 


To render the ground of express or implied authority from him, but in 


the employer order to hold the employer liable, the damage must be done 
or hirer of a 


slave liable for through the neglect of the slave hired while he is actually en- 


the damage oc- a ‘ hae . 
easioned by gaged in the functions or duties intrusted te him. If the negro 


him, t : : , . ‘ : 
oe "ional in this case had wilfully and wickedly run his dray against 


—- plaintiff’s gig, instead of doing it through neglect or unskilful- 


tually engaged ness; defendant could not have been made liable, because the 

in the functions j ; 

or duties in- damage could not be said to have been done in the course of 

trusted to him. hj 1 d taliedl h a f hi 
Where the 1s employment or under any implied authority from him. 

damage is done When the acts of an agent which do injury to others are wilful 

wilfully and ¥ Bienes : : 

winkety by a and deliberate, he must answer for his own misbehaviour. If 

Slave hired to ° . ° 

another, instead he be a slave against whom no action can lie, the law sub- 

f doing i Ps acip 5 einer : 

Peale at thro” stitutes for his responsibility that of -his master; but when the 

skilfulness, the i 

peer wis Mr damage has been done by the imprudence, unskilfulness or 

liable. ignorance of a person employed by another to do a certain 
The em- hii th 5] ° bl nethh " : 

ployer is how- thing, the employer is responsible whether the agent is a free 


> sc gua person ora slave. In this case the plaintiff had, we think, an 


sioned through actién against both the owner and employer of the slave. Had 


the neglect,«im- 

prudence or un- defendant thought proper to let plaintiff know the name of the 

skilfulness, of ‘ , : 

his employee, person from whom he hired this slave, he might perhaps have 

esto Pe @ saved himself the trouble and expense of this suit; not having 

nies done so, he cannot complain if he alone is looked to for in- 
demnity. The injury sustained by plaintiff being proved to 
have happened through the neglect and carelessness of the boy 
while he was driving a dray by order and for account of de- 
fendant, the latter is clearly liable under article 2299 of the 
Louisiana Code. As to the injury suffered by the negro who 
drove the plaintiff’s gig, damages were rightly disallowed, 
because it is in evidence that he does not belong to plaintiff. 

The judgment of the Parish Court is therefore affirmed with 


costs. 


























OF THE STATE-OF LOUISIANA. 
KAISER vs. HOFFMAN. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF JEFFERSON. 


The curatorship must be given to a creditor of the deceased, in preference to a 
person who is not such, but only alleges he was a friend. 

A person to whom any house rent is due by the deceased is a creditor and will be 
preferred for the curatorship, to a stranger. 

The party failing in his application for curatorship of an estate, pon the op- 
position of another or otherwise, must pay the expenses of the contestation. 


The appellant, Hoffman, applied for the curatorship-of the 


vacant estate of Jacob Schert, deceased, alleging he was a 
friend of the deceased. 

Jacob Kaiser made opposition, averring he was a friend and 
also a creditor of said decedent. 

There was a bill of exceptions taken to the answers of Kaiser 
to interrogatories propounded to him in open court by Hoffman, 
touching the rent due him. He was asked if the deceased 
owed him any thing for house-rent during the month of Au- 
gust, 1839; the answer was that the deceased paid him for the 
month of August and up to the Ist of September, 1839, all he 
owed him for house-rent. Kaiser’s counsel then asked him 
whether he was a creditor of the succession for house-rent, to 
which question Hoffman’s counsel objected on the ground that 
Kaiser could not interrogate himself through his ewn counsel, 
and that he could explain no farther than what was connected 
with the rent during the month of August, 1839. The court 
overruled the objection and added, that Kaiser when stopped 
in explaining had stated that in fact his house-rent was paid up" 
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/ 


to the Ist of September, 1839, but there was a balance due him : 


for rent from the date*last mentioned to the day of the death of 
the deceased. 

.There was judgment sustaining the opposition of Kaiser 
and appointing him curator. The defendant and applicant 
appealed. 

M* Kinney, for the plaintiff and opponent. 


Greiner, for the defendant and applicant. 


Martin, J. delivered the opinion of the court. 


KABSER 
vs. 
HOFFMAN, 
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Eustees Drs. John Hoffman is appellant from a judgment of the Court of 
May, 184 Probates sustaining the opposition of Kaiser to his application 
xaiskR to, be appointed curator ta the estate of Jacob Schert, deceased. 
norrMAN.- He claimed the curatorship.on the ground that he was a friend 
The curator- Of the deceased. 
ship must be The claim of Kaiser was urged on the ground that he was a 


= to a cre- : ‘ 
itor of the de- friend and creditor of the deceased. ° 


ceased, in pre- : ; 

ference toaper- The Judge of Probates sustained the opposition, being of 
a. as ane opinion that the quality of creditor, in addition to that of friend, 
Friend. he was 2 turned the scale in favor of the opponent. 

The Louisiana Code, article 1114, gives the preference of 
the curatorship to creditors over those who are not; when no 
surviving partner, heir or spouse is an applicant. 

Kaiser claimed to be a creditor for rent. Hoffman, the ad- 
verse party, interrogated him to say whether any rent was due 
for the month of August, 1839; and he answered in the ne- 
gative. When hiscounsel asked him whether there was any thing 

PB ce les due him for house-rent, the question was objected to by Hoff: 
rent is due by man’s counsel, but the objection was overruled; the court be- 


the deceased is 


a — 2 ing of opinion that Kaiser had a right to explain; whereupon 
wil Te 
red for the cu- he added, that the deceased owed him rent from the Ist Sep- 


torsh , : 
stranger; tember, 1839, to the day of his death, which was on the 7th 
of the month. 

We are of opjnion the court did not err. It was other- 
wise proved that some rent was due. 
_ The party fail- Tt is urged that the applicant, Hoffman, was improperly 
ing in his appli- ; ste ae 
eation for cura- mulgted in-the costs of the opposition. The Louisiana Code, 


torship of anes- a > _ . 3 
pana onl Ov article 1118, provides, that “in contestations relating to the 


— ~ curatorship of successions, the parties who have failed in their 
Tee demands or oppositions, support the expense of them.”” The 
_ “a contesta- applicant failed in his demand, and the opposition of Kaiser 
was the consequence of it, and the former was correctly charg- 

ed with the costs of the contestation. 
It is therefore ordered, adjudged and decreed, that the judg- 
ment of the Court of Probates for the parish of Jefferson be 


affirmed with costs. 








* 


























OF THE STATE OF LOUISIANA. 
PORTER vs. HIS. CREDITORS. 
APPEAL FROM THE.COMMERCIAL COURT OF NEW ORLEANS. 


Under the act of 1808, although the insolvent failed to deposit his books in the 
clerk’s office at the time of his application, yet he may be permitted to do so 
as svuon thereafter as they were called for; even after opposition filed. 


Where the opponent alleges he believes the insolvent has omitted to put all his 
property in his schedule, it will not be considered a charge of fraud. 


Where the loss of part of the insolvent’s books is shown by his affidavit, and an 
ex parte affidavit, hearsay, and other evidence received without objection, it 
will suffice. 


When there are no creditors in court, opposing the discharge of a debtor, under 
the act of 1808, there is no obstacle to his discharge. 


When the opposition does not contain an actual charge of fraud, a Jury need 
not be empannelled to try it. 


The plaintiff filed his petition and schedule, and prayed for 
the benefit of the insolvent law of 1808, for the relief of debtors 
in actual custody. 


Nathan Nicholls, one of the creditors, made opposition to the 
insolvent’s discharge on several grounds, and alleged, that he 
believed the debtor had omitted to put down on his schedule all 
the claims and property belonging to him, &c., and had not de- 
posited his books in the clerk’s office, as he was bound to do. 
He prayed, that the insolvent be denied the benefit of the in- 
solvent law he was seeking. 


On the day of trial, the books and documents were brought 
into court, and deposited with the clerk. The insolvent’s affi- 
davit at the foot of a supplemental petition, together with the 
affidavit letters, and other papers were produced, to show the 
loss of a portion of his books, kept by him up to August, 1838. 
A bill of exception was taken to the production of the remain- 
ing books on the day of trial, as being too late. 


There was judgment by the court, discharging the insolvent, 
and the opposing creditor appealed. 


—— ——for the plaintiff and appéllee. 


‘ , , * 
Collens, for the opposing creditor, assigned errors. 
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Eastern Dis. Martin, J. delivered the opinion of the court. 
May, 1841. 








one Nathan Nicholls, an opposing creditor, is appellant from a 
7. judgment, which discharges the insolvent from all suits and 
HIS CREDITORS, 
actions, pending against him, and from all manner of debts, 
which he may have contracted. 

The appellant assigns the following errors: 

1. The insolvent did not deposit his books in the clerk’s 
office, as is required by law, when he filed his petition and 
schedule, but after the return day of the notice to his creditors. 

2. Further time was granted to the insolvent, to produce his 
books, and he was allowed to produce them after the opposition 
was filed, opposing his discharge. 

3. He was allowed to prove the loss of his books, kept by 
him previous to August, 1838, and to rebut the charge of 
fraud by ex parte affidavits, hearsay, and other illegal evidence, 
without allowing the opponent to cross-examine or to make 
objection. 

4. The insolvent was illegally discharged on this ex parte 
evidence, and without two-thirds of the creditors present in 
court, consenting thereto; and when in fact the only creditor 
present, opposed it. 

5. No commissioners were appointed, as is required by law, 
when two-thirds of the creditors present are dissatisfied with 
the immediate release of the debtor. 

6. No Jury was called to try the question of fraud, which 
was suggested by the opposition. 

Under the act 1. The act of March 25, 1808, under which the insolvent 
a sought relief, requires, that all his books and accounts shall be 
failed to deposit deposited in the clerk’s office, at the time of his application. 


his books in the ; : . “* 
clerk’s offiee at We nevertheless think, that the court did not err in permitting 
the time of his ‘ ‘ 

application, yet the appellee to deposit such books and accounts, as he was in 


he Indy be Pet~ nossession of, as soon as they were thereafter called for. 


", @8 soon there- JJ, The necessary time was properly given the insolvent, to 


after, as they : ? ; ; ~~ 
were called for; produce his books and accounts, notwithstanding the opposition 
even after oppo- é ‘gale 

sition filed. had been‘tiled. 
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lI. There isno charge of fraud alleged inthe opposition ; Kastemw ~ Dis. 


the opponent only says, he believes, that the insolvent has ——_— 
emitted to put all his property in the schedule. — 


The loss of the books and accounts, previous to August, 1838, nes coneuens. 
was proved by the affidavit of the insolvent, at the foot of his: where the op- 
petition, ; and by the ex-parte affidavit, hearsay and other-evi- a 


vent 
dence, by which a further attempt, to prove the loss, was madey- ee a — 


were received without any objection from the appellant. - all A ag Leen 
in his 
IV. It does not appear, that any creditor came and opposed it will not be 


the discharge of the insolvent. The record indeed shows, that oan 


the appellant’s counsel resisted the produetions of the books wore the 


and accounts, kept since the 20th October; 1838, and took his yg of pa eS 
bill-of.exception to the opinion of the court,. permitting thesin- books os Ss ate 
solvent to deposit them on that day; declining a continuahes; and ; ~ ex- ms 


which was offered him, to inspect and examine-them..- This-is on aa 
the last opposition, that appears to have heen madédn his be- ————— 
half. The judgment of the court informs us, that no further jection, it will 


opposition being made, the insolvent was discharged, 
V. It does not appear, that any creditor was present to op- When 


are no 
pose the immediate discharge of the insolvent. The opposing e ene, 


creditors, spoken of in the 6th section of the act of 1808, 1 « = 
debtor, undér 


Moreau’s Dig. 569, are not those, who have filed an opposition, tie-act of 1808, 
but the creditors who are present in court at the time-when the *°T°, = kis 
immediate discharge is moved for, and express their dissatis- ‘isekarge. 
faction therewith. It does not appear, that any creditor was 

there, and did so; andthe judgment states there was none. 


VI, There being no allegation of fraud in the opposition, When the op- 


doe 
there was consequently no necessity of empannelling o jury fe = ca 
ra 
try it. : 
It is thetefore ordered, adjudged and decreed that the. judg- to led 


ment of the Commercial Court be affirmed with. costs.. 


63 VOL. XVIII. 
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Kasrern: Dis. VAIRIN. & CO. vs HUNT ET AL. 
May, 1841. sla 
= APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
VATRIN & co. “ 
Vee There is no differenee between dwelling houses and stores.in relation tothe 


BUNT. &T At. 
‘rights of the lessor, on the effects of the lessee, and under lessee; and persons 


* who pay storage on theif goods in a warehouse fre liable to the landlord’s pri- 
vilege as sub-lessees. 


} 

| z ls But the goods or effects of sub-lessees or persons storing property in a warehouse 
under lease, are subject to the proprietors’ right of pledge or privilege only 
19 SID ie - for such sum as they may be owing at the time this right is enforced. 

: 


.This-is an action to recover the sum-of $504, the value of 
237-sacks of corn, which it is alleged the defendants caused-to 
‘be provisionally seized under the landlords’ privilege fer ar- 
rears. of rent, amounting to $200, due them by their lessees, 
ss __ Mills & Settle, for a warehouse in Commerce street, in which 
as ‘the plaintiffs’ corn was stored. 

The plaintiffs further allege that they warned the defendants 
‘as'soon as they had notice of the seizure, not to sell the corm as 


ail a lit tes 
: a 


ny 


in 


de it was theirs; offering at the same time to pay the amount due 

. _for'its storage ; but that they persisted, and obtained an order 

“2 =. ~~ eeparte and sold the corn. The plaintiffs pray judgment for 
ee > its value. 


> Phe defendants pleaded a general denial. On these plead- 

-. figs and issues the cause was tried. 
° ~ "* “ Tt-was admitted the corn in question was stored with Mills & 
Settle, the: lessees of the defendants, in their warehouse on 
lease from the latter; that there was $200 rent due from the 
- ~ lessees to defendants, for which the plaintiffs’ corn was seized 
and sold. It was admitted the amount due for storage of the 
-~. ‘sega. gj =-'€orn was tendered to the defendants before the sale of it, and 

“"S .. -declined-by them. 
There was judgment for the plaintiffs in the amount claimed 
and the defendants appealed. 


ei iia 


C. M. Jones, for the plaintiff, relied on La. Code, art. 2678, 
that goods sent to an auctioneer for sale, are not liable for the 
landlords’ privilege, because only transiently in store to be sold. 


cateetines - ln 
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also 8 La. Repotts, 509. 


Chinn & Anderson for defendants and appellants, justified 
the seizure under articles 2675 and 2677 of the La. Code, 
which declare that the lessor has a right of pledge on property 
and effects of ‘the lessee, found in the premises; and that the 
same provision extends to the property of third persons when 
their goods are contained in the house or store by their consent 
nap ees express or implied. 


Morphy, J. delivered the opinion of the court. 


. Plaintiffs seek to recover. $504 as the value of a quantity,of 
corn they_had stored for safe keeping in a ware-house kept .by 
Mills and Settle. This ware-house, the property of defendants, 


had been leased to the said Mills and Settle; the latter being myers 
indebted to defendants to the amount. of $200 for rent, were .~ 


sued-and. the corn belonging to plaintiffs seized.under an order 


or provisional seizure. Upon being informed .of this, plaintiffs 


immediately apprized defendants that the-corna was.their pro- 
perty, offered to pay the amount of storage due on it and notis 
fied them that they would be held responsible for the value of 
the corn, if not.returned, Notwithstanding this notice -and of- 
fer, on the part of plaintiffs, the corn was sold to pay the rent. 
The question is whether under these circumstances the.goods 
of plaintiffs were pledged by operation of law to seoure’ the 
judgment of the rent to the proprietors of the store, and ifso, to 
what extent? It is contended that the corn seized was subject 
to defendants’ right of pledge for the whole amount.of rent.due 
tothem under article 2677 of the La. Code,. which. declares ~ 
that “this right. of pledge affects not_only.the. moveables. of the 
lessee and under lessee, hut- also those belonging to third-per- 
sons when their goods are contained in the-house.or store»by 
their.own consent.express-or implied.” -It seems to be taken fer 
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‘Fhe same principle-applies to-the storage of: metchantize with Bavrran.- Dis, 
arlessee; especially-when the landlord dnew ef the-ownership a 
of.the goods he has no privilege ; so-says Delvineourts se@ — - 
UUNTER Ak. 
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Eastern Dist gtatited that plaintiffs are third persons and-not under lessees-; 
_May, 18M. we can see no good reason why they should be so considered: 
varuin & C0. "Phe preceding article 2675 gives to the lessor, for the payment 


D8. 
MONT ET AL. of his rent, a right of pledge on the moveable effects of the 


lessee which are found on the premises leased. It declares 
that this right in cases of houses and other edifices includes the 
furniture of the lessee and the merchandize in the house or 
apartment, if itbe a store orashop. The next article provides 
that this right extends to the effects of sub-lessees so far as they 
may be indebted to the principal lessee, at the time when the 
proprietor chooses to exercise his right. From these, articles 


dim”, * 2° of our Code, it is apparent that no difference was intended to 


vows —, be made between dwelling houses and stores, in relation to the 
stores in rela- rights of the proprietor on the effects of the lessee and under 
tion to the rights ; 

of the lessor on lessee. We cannot consider persons who pay storage for the 


— — safe keeping of their goods in a ware-house in any other light 


under lessee; a : ‘ 
bum than that of ordinary sub-lessees. The only difference between 


pay storage on the latter and the former consists in the mode of payment 
: a n payment of 


na 
“warehouse are their rent; the one pays so much per month or per year for 


Srgordy’ print the whole or the part of the building, while the other pays in 
_- sub- proportion to the quantity of goods stored and the time they re+ 
main in the ware-house. It is well known that the most ordi- 

nary use made of large stores and ware-houses, by those who 

rent them, is to receive goods on storage. It has become, in 

this city, a particular line of business; the commission mer- 

chant, receiving the produce of the western country, but sel- 

dom rents a store directly from the proprietor; the latter gen- 

erally rents by the year, while the commission merchant wants 

a place of safe keeping only temporarialy until he-can sell the 

goods consigned to him. Thus the lessee of a ware-house 

_ generally underlets for short and indefinite periods to a num- 

, bet of persons such portions of the premises, leased to him, as 

_may be wanted for the storage of goods and merchandize. It 

is Very unusual for the principal lessee of a ware-house to un- 

derlease in any other way, nor would he find it profitable to do 

otherwise; but whether the underlease is made of a certain 
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part of a ware-house, or whether it is made by re€eiving goods Eastern Dis. 





| on storage, it appears to us that the persons who pay rent or 
| storage to the principal lessee, are his sub-lessees byes! the tr aaee 
meaning of article 2676; and that theireffects are to be subject- v8. 


ed to the proprietor’s right of pledge only for such sum as they~ in en 


may be owing at the time this right is enforced. 
In a eity like outs, through which vast quantities of produce on oa. 


and goods are continually passing either-to-be sold for exporta- lessees or per- 
, chee , : sons storing pro- 
tion or to be carried into the interior of the country, it would be perty in a ware- 

i = , use under 
detrimental to the interests of trade; ifa different rule was to lease, are sub- 
jeet to the ppo- 
~ prietors’ right 
constantly obstructing the free and extensive transaction of hee Soaty or 
business, and would, in some cases, lead to extremfhe hardship — — 

pipiens td : haere ; may be owing 
and injustice ; it is from considerations of this kind, we under- at the time this 
ight is enfore- 


prevail, provisional seizures for large arrears of rent would be 


stand, that elsewhere goods stored in ware-houses, in” the sa 
course of trade, have been considered as placed there tempora- 
rialy and have been entirely exempted from distress for rent ; 
3 Kent’s Com., p. 477. 

It is therefore ordered that the judgment of the District 
Court be affirmed with costs. 

















CLAIBORNE & MATHER vs. THEFR CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


11 is the general and settled jurisprudence, that on the dissolution of a partnership 
| all debts due niust be first paid, before there is a division among the partners ; 
the fund remains a common stock, and pledged for the paymentof the debts 
of the firm. ‘ 
The partnership ina Steamboat is dissolved by the destruction of the boat, which: “ . 
was the object of the contract of paitnership ; and the insuraneé’money, arising 
ag ° from the loss of the boat becomes a fund out of which all the ¢reditors of the 
partnership must be first paid. ~ 
Creditors have a right of preference or privilega on the partnership fund, to be 
first paid ; and no partner can assign his share, until the debts of the firm are 
paid. 
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Sq where two partners make a surrender of the partnership affairs with their 
own, the third partner, who is solvent, cannot take out his share of the partner- 
_ Ship fund, until the partnership debts are first paid. 


This is the second time, which the present case has been be- 
fore thiscourt. See 13 La. Rep. 279. 

Claiborne and Mather were three-fourths owners of the 
steamboat Marmora, which was destroyed by fire, and J. Le- 
plicher the owner of the other fourth. The boat was insured 
for $40,000. Claiborne and Mather made a surrender of their 


“property to their creditors; alleging, that all their property 


or effects consisted in the insurance on the steamboat, and about 
$1000 due to her, and that by losses and misfortunes their 
debts. exceeded that amount. A syndic was appointed by the 


_ creditors of the insolvents, who were also creditors of the boat. 


Leplicher, and his assignees, Bernard & Julien, to whom he 
had assigned part of his share in the.insurance, opposed the 
proceedings of the syndic, and alleged they were entitled to 
receive Leplicher’s share ; he not having made any surrender. 
The District Judge sustained the opposition so far as the as- 
signees Bernard & Julien were concerned, for the amount.as- 
signed to them by Leplicher; but ordered the Insurance Offices 
to pay over the balance coming to Leplicher, as well as that due 
to the insolvents, to the Syndic, and that the costs be paid out 
of the mass. The Insurance Companies appealed. Leplicher 
also prayed an amendment of the Judgment, and that he be 
entitled to receive the balance of his share, after paying his 


assignees. 


Eustis, for the appellees, contended. 
1. That the Syndic has no power to administer or take under 
his control any property other than that belonging to the in- 


™ solvents, represented by him; and 


2. Consequently has no right over the property belonging 


* to, the appellees ; and 
3. Could recover from the Insurance Compaaitd only three- 
fourths of the interest cévered by policies, and represented by 


him. 
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Maybin §& H. B. Conrad, for the Insurance Companies Easten¥ Dre. 


and appellants. 


1. They have paid to the Syndic of the creditors of Claiborne 
and Mather the balance of the proceeds of the policies of insur- 
ance effected by them, which payment was made under a de- 
cree of the inferior court, rendered May 15, 1839. The pay- 
ment is shown by the tableau and judgment of the inferior 
court, page 34, and is not denied. The appellants are therefore 
protected by a judgment of the inferior court, unappealed from. 

2. The point decided against the appellants by the second 
judgment of the inferior court,. has been decided by this court 
in this same case, and reported 13 La. Rep. 279. The question 
was whether the opposing creditors, Leon Bernard and others 
could withdraw the proceeds of the share of Leplicher, before 
the partnership creditors were all paid. 

3. If not decided in this case, the law is settled, that Leplicher- 
and his assignees are entitled to no part of the partnership, 
property, till all the partnership creditors of Claiborne, Mather 
and Leplicher be fully paid. Leplicher could not make: an 
assignment, because the property was not his; it was partner- 
ship property, and it as much belonged to his co-partners, as to 
him. 10 Martin, 640; 11 Martin, 427; 5 Martin, N. S. 626, 


568. On this principle it has been held by this court, that one. 


partner or joint owner cannot sue his partners for a certain por- 
tion of the common property ; but must sue for a partition and 
settlement; 3 La. Rep. 136; 13 Idem 435; and the partnership 
creditors have a privilege on the partnership funds for the pay- 
ment of their debts. La. Code, 2794; 8 Martin, N.S. 606. 
The partnership having been dissolved by the extinction of 
the thing, Code 2847, one partner, as Leplicher, had less the 


right to transfer any portion of the partnership funds. 5 Idem,, 


324; La. Code, 2841-2. 

4. The appellants were condemned without having been no- 
tified or heard. After the remanding back of the cause no 
proceedings were notified to them. “4 


Preston, syndic in propria persona. 


Se 


May, 1841. 


CLAIBORNE 
& MAPHER 
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CASES IN THE SUPREME COURT 
Simon, J. delivered the opinion of the court. 


This case was once before us: In conformity with the deci- 
sion of this court, reported in 13 Za. Rep. 280, the claims of 
Leplicher, Leon Bernard and Julien, as set forth in their oppo- 
sition, were to be settled and determined according to the legal 
principles therein established. One of those principles was, 
that the funds under the control of the inferior court, proceed- 
ing from the policies of insurance of the steam boat Marmora, 
being partnership funds, must be first applied to the payment 
of the partnership debts, in preference to those of the individual 
debtor; and that as by the tableaux of distribution, the funds 
in hand would pay no more than sixty-five per cent. of the said 
partnership debts, no part of them could go into the hands of 
Leplicher, until those debts are paid. 


But the lower court, in the judgment appealed from and now 
under consideration, decreed that Bernard and Julien should 
recover of the two insurance companies, as set forth in the said 
judgment, the whole amount transferred and assigned to them 
by Leplicher, to wit: $3364 16; and that the balance (includ- 
ing the residue of Leplicher’s portion) of the proceeds of the 
policies of insurance, as adjusted, after deducting the claims of 
Bernard and Julien, should be paid over by the said insurance 
companies respectively to the syndic of the creditors of Clai- 
borne & Mather; to be distributed, according to the tableau, 
among the creditors of the partnership, and that Leplicher’s 
opposition be dismissed. From this judgment, the insurance 
companies and the syndic appealed. 

Leplicher prays in his answer that the judgment appealed 
from be amended, and that judgment be rendered in his favor 
against the insurance companies for his entire interests in the 
steamer covered by the policies. 

The principal point which this cause would present, has al- 
ready been passed and decided upon by this court in the opin- 
ion reported in 13 Za. Rep. 279; and there it was clearly es- 
tablished that the claim of Leplicher and his assignees, for his 
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proportion of the fund, being considered.as involving a dé- Basvenn Dis. 
mand for a partition and settlement of the partnersitip con- —_ 


cerns, was subject to the payment of the partnership debts, [VXiDOnN® 


which is the first step to be taken; and that none of the part- vs. 
PHEIR 
ners could be entitled: to any part of the common funds, until cazprvons. 


all the debts-are paid. This is in accordance with the general _It is the gen- 


ate . ‘ ep 1 atid ‘settled 
jurisprudence of this court, in which it has been repeatedly jurisprudence,” 


held, that on the dissolution of a partnership, all debts due be wb cae 
. : ae arthership a 

must be paid before there is a division among the partners, pe de, must 

and that the property, acquired by a partnership, does not be- be first paid, be- 

r 

long to either of the partners separately, but remains a eom- pon amon 
ttners; 

mon steck and’ pledged for the payment of the debts ofthe feadtiiia a beats 

firm ; 10 M. R.640; 11 M. R. 4275; 5 Martin N. 8.568 and he ier the 

’ oe ‘ : _ paymefit of fhe 

426. The partnership in question was dissolved by the ex- harmon Olam, 

tinction of the thing which was the object of the contract; Za. 


Code, art. 2847; and Leplicher had no more right, after the an Ja 
: ; ‘ ‘ = A 
dissolution, to transfer any part of his share or any portion of boat is dissolved 


? lead , by the destrue- 
the partnership fund, to the prejudice of his-co-partners or of lg we 


the creditors of the firm, than one of the heirs of a succession pte be bo 


would have before the payment of the debts; 5 Martin N. §. ne 
324.- The creditors must be paid first, and they have, by law; the _ insurance 
aright of preference or privilege on the partnership estate for Romi tenn al 
that purpose ; Jdem art. 2794; 8 Martin N. 8S. 606. the boat, be- 


comesa fund out 


. We therefore-conclude that the district judge erred in chang- pede o 


ing the destination of a part of the partnership fund, and in Sagat wg 
ordering the sum of $3364 16 to be paid to Bernard and Julien paid. 
by the two insurance companies, to the prejudice of the credi- 

. as : Creditors have 
tors of the'firm; this sum, together with the balence coming 4 right of pre- 


to Leplicher, must be first applied to the payment of the part- are 


Renee part- 
s ership estate, 
nership debts. to Be br weaid; 

But it is urged that the syndic of the creditors of Claiborne and no partner 


2 , , - can assign his 
& Mather has no right to receive the portion of Leplicher and share, until the 


his assignees; and that as Leplieher has not-failed, he is enti- ld oy 
tled to liquidate his own affairs, to receive his dues, and to pay 
his own debts: this would be correct, if this case did not pre- 
sent a concurso of: the creditors. of the partnership, who ‘are 
64 VOL. XVIII. -_" 
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Kasrenn Ds. here represented -by their duly appointed syndic. The msol- 
a vents, being bound in solido with Leplicher, have placed the 
—— ereditors of the firm on their bilan for the whole amount of 
vs. their claims, and as alithe suits relative to the insolvents’ sur- 
ll render, to the claim set up by Leplieher and his assignees, and 
ee Cae to the settlement of the partnership concerns, were consolidated; 
partyersmake a we may thus fairly consider the creditors of the firm as litiga- 
surrender ofthe 


partsrship af- ting their rights, through their syndic, with Leplicher and his 
= yoy oe assignees, and as making opposition to the latter’s recovering 
oti une & any part of the proceeds of the policies, until the debts are sat- 
ke. out his isfied; indeed, to bring this matter to a final adjustment, this 
partnershipfand is, in our opinion, the only course to be pursued. Leplicher 
a Leroy and his assignees cannot be allowed to draw any thing from 
are firstpsid. the partnetship fund, before the debts are paid, and we see no 

* reason why the syndic of the concurso should not be permitted 
to the liquidation of the concerns, and to appropriate the funds 
under the tableau to the payment of the partnership debts. - It 
is admitted that the amount of the claims against the firm, as 
established by proof, is much larger than the fund which is now 

- under the control of the court for distribution; and if so, Le- 

' plicher and his assignees, having, as that court said in its first 

,.. @pinion, become parties to the insolvent proceedings, it ap- 

pears to us proper that the final settlement and liquidation 

should also be made by the syndic of the creditors under the 
control of the inferior court. 

_. It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed, 
and this court proceeding to give such judgment, as, in our 
opinion, ought to have been rendered in the lower court, it is 
ordered, adjudged and decreed, that the proceeds of the poli- 
cies of insurance of the steamer Marmora, be paid over by the 
Louisiana State and the Western Insurance Companies respec- 
tively to the syndic of the creditors of Claiborne & Mather, to 
be distributed among the creditors of the steamer Marmora un- 
der the control of the inferior court by a tableau of distribu- 

tion, filed for that purpose; the appellees paying the costs of 
this appeal. 
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* 
SMITH vs. DICKINSON’S EXECUTOR. Eastern Dis. 
May, 1841. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF SE 
NEW ORLEANS. = 
DICKINSON’ 


An account for boarding and expenses of the last sickness, which depends on in- EXECUTOR. 
spection and proof, the judgment of the eourt a gud, in which the witnesses ap- 
peared and testified, will have great weight. 


This is a suit instituted by the plaintiff, keeper of a boarding 
house, to recover the sum of $527 25, being the amount of 
her account for boarding and expenses, trouble, &., for.attend- 
ance on the deceased in his last sickness. She annexed a de- 
tailed account to the petition. ‘ | 

On inspection of the account, and allowing a credit of $112, 
already paid; and also examining witnesses, the Judge of 
Probates reduced the account to $170; and from judgment for 
this sum she appealed. | 


Rawle, for the plaintiff and appellant. 
Eyma, contra. | 
Martin, J. delivered the opinion of the court. 


The plaintiff seeks to recoger the sum of $527 25 on account, 
for the board, attendance and supplies to the testator, who was 
a boarder and died in her house, about three months after he 
came to board; as well as for articles of bedding, which were 
damaged by his sickness, and she was compelled to burn. 
The Court of Probates reduced the plaintiff’s demand to one 
hundred and seventy dollars, the sum of $112 having been al- oe gs 


ready paid; and she appealed. cogent of to 


In a case like this, the opinion of the inferior judge, who is pomgaag mo 


has much and proof, the 
supposed to know, and who hears the witnesses, ha judgment of the 


weight with us. A close attention to the testimony has resulted tourt a qué, in 


which the wit- 
in the conclusion, that in the present case, our interference-with nesses appeared 


the judgment of the Court of Probates is not required. — = MB ay 


It is therefore ordered, adjudged and decreed that the judg- weight. 
ment be affirmed with costs, 
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STANTON vs. COX’S SYNDIC. 


APPEAL FROM THE PROBATE COURT FOR THE CIFY AND PARISH @F" 
NEW CRLEANS. 


Where a creditor takes the goods of his supposed debtor in his absence; and 
selis them at a sacrifice, he is chargeable with them, at the — they were 
limited at by the consignor. : 


The Syndic filed his provisional tableau, on which he placed 
the plaintiff in opposition, J..W. Stanton, as a creditor, inthe 
following manner :-*‘for $3361 48, and damages $1500, together 
$4861 48.” ‘* By the books of the estate, there appears to be 
due but $2057 24; and that amount the syndic claims the 
right of placing to the credit of J. F. Smith & Co., who are 
largely indebted to the estate.” , 

Stanton made opposition to the tableau, and claimed ‘to be 
placed as a creditor absolutely for the sum of $4500, being the 
amount of goods consigned to him, and illegally sold by Cox, 
and as damages for his illegal and violent conduct in seizing 
and selling his goods. 

The Judge of Probates was satisfied from the testimony, that 
Cox had, illegally in his absence, taken a quantity of wines, on 
consignment to him, and caused fhem to be sold at auction, ‘to 
pay a supposed endorsement debt due by Stanton, when in 
fact the first set of exchange had been paid to the Bank. 

There was judgment, allowing the opposing creditor the 
price of the goods, taken at the limits fixed by the consignor, 
and he was put down for $2118 50. He appealed from this 
judgment. = 


Bradford, for the appellant, 
Th. & J. Slidell, for defendant. 
Bullard, J. delivered the opinion of the court. 


TheSyndic of the estate of Cox placed on the tableau of 
distribution a claim of J. W. Stanton, the present appellant, 
which, with others, was referred by him to the court, in the fol- 
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lowing words: ~*4 JW. Stanton $8361, and damages’$1500, Basten ‘Des. 
together $4861 ;—by the books of the estate, there appears to — 
be due but $2057 25; and that amount the syndic claims a ae og 
right to place to the credit of J, F. Smith & Co., who are largely ¢ox's syvore. 
indebted to the estate.” 

To the claim as thus represented, Stanton made opposition, 
and insisted.on his right to be placed absolutely on the tableau 
for $4500, for goods of his, illegally taken and sold by Cox. 


The record shows, that goods held by Stanton for sale under 





consignment, were taken by Cox, and sold at auction, to pay a 
debt, supposed at that time to be due by Stanton, who was 
absent. The goods had been confided by Stanton to Smith & 
Co., who consented to Cox’s proceedings. They were sold at 
a sacrifice ; and the Court of Probates considered, that the op- 
posing creditor was entitled to a fair indemnity, and by its Where a ere- 
judgment charged the estate with the goods at the price, at ree bpm 
which they were limited by the consignors of Stanton. This posed debtor in 


‘ ; , fs i = his absence, and 
we consider a fair and just standard of indemnity, especially as sells them at a 


the pretext for the irregular proceeding arose out of an en- ne Al 
dorsement of Cox for Stanton of a Bill of Exchange, which the sn — 
former had taken up after protest ; although in point of fact the pen anhy te 
first set of exchange had been paid without the knowledge of 
the endorser, and of the Commercial Bank, ‘the holder of the 
second under protest. The fault was attributed to the Bank, 
whose Cashier promised on its part to make up any loss or 
damage arising from the sale of the goods. 
The judgment under this view of the case would not be 
disturbed by us, if it had not been for the omission, inadvertently, 
of an item of $545 88, which was not contested, and which 
must be added tothe sum allowed. 
It is therefore ordered and decreed, that the judgment of the 
Court of Probates, so far as it felates to the claim-of J. W. 
Stanton, be reversed, and that the tableau be so amendéd, as to 
allow to said Stanton the sum of $2718 21; ‘and that’ this 
amended the tableau be homologated and approved,and that 
the-costs of the appeal-be paid by the appellee. Hl a5 . 
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GANALH & Co. 





CASES IN THE SUPREME GOURT 


NEW ORLEANS AND NASHVILLE RAIL. ROAD 
COMPANY vs. GANALH & CO. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY 
OF NEW ORLEANS. 


When a party declines a compliance with his part of the contract, the institu- 
tion of suit, claiming the performance of the contract, or damages in the 
- alternatives is a sufficient putting of the defendant in mord, if any was 


necessary. . 

It would even be an idle ceremony for one party to do certain acts on his part, 
before suing for a breach of the contract, after, the other declines complying 
with it on his part. 


Where the defendants refused a compliance with their contract, for reasons 
wholly unconnected with the conduct of the plaintiffs, they are liable for the 
damages. - 

This is an action to enforce the performance, or recover 
damages for the non-performance of a contract made with the 
defendants for the importation and delivery of 50 miles of Rail 
Road Iron. 

The plaintiffs allege that in 1835 they contracted with the 


’ defendants, by written agreement, for the purchase and ship- 


ment of 50 miles of Rails, from England, by the first of Fe- 
bruary, 1836; to be purchased and shipped under the direction 
of the chief engineer of the road, who went out in October, 
for that purpose. That the Iron was to be furnished at the 
lowest selling price at the time; the plaintiffs paying the first 
cost and all charges, with 5 per ct. commission on the amount. 
The plaintiffs further show that the defendants wholly failed 
and refused to comply with their contract, to their great dam- 
age, having afterwards to pay much higher than the selling 
price at the time said contract should have been executed; and 
were greatly disappointed and delayed in their works in con- 
sequence of its non-performance. They pray that the defen- 
dants be required to perform their contract, or pay them 
$60,000, for damages for the failure to perform. 


The defendants pleaded the general issue. They admit 
their signatures to the contract, but aver that by the interfer- 
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ence of the chief engineer in England with their agents, the 
contract was retarded and finally prevented from being carried 
into effect; that they were likewise prevented ffom complying 
with their contract by the officious and inefficient conduct of 
the plaintiffs, &c. 

These pleadings formed the principal issue between the par- 
ties, and on which they went to trial before the court anda 
jury. ' 
Upon the evidence taken and submitted to the jury, they 
returned a verdict for the plaintiffs and assessed their damages 
at $7500; and from judgment confirming this verdict the de- 
fendants appealed. 


Hoffman,, for the plaintiffs. 
L. C. Duncan, for the defendants. 
Bullard, J. delivered the opinion of the court. 


The plaintiffs allege that they entered into a written contract 
with the defendants, by which the latter engaged to import 
from England as soon as possible after the first of February, 
1836, fifty miles of Rail Road Iron to be made according to 
the order of the chief Engineer, and to be approved by him. 
That the defendants were to pay all costs and charges and im- 
port the Iron at their risque, and that the plaintiffs on their part 
engaged in consideration of the promises, to pay the current 
price at the place of expoftation at the time of the shipment, 
togethef with the costs and charges and five per cent. commis- 
sions upon the total amount of said costs and charges. The 
plaintiffs further allege that relying on the faith of said agree- 
ment they sent their Engineer to England, in October, 1835, 
where he remained until the next spring. That the defendants 
referred them to their correspondents in Liverpool and London 
to carry the contract into. effect with every assurance that it 
would be complied with. They allege that they made eatly 
and repeated application to said cortespondents to carry the 
contract ‘into effect, but that -various objectidéns were made of 
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which- the defendants. were advised. The petitioners 
finally aver that they have performed or have been always 
ready and willing to perform all they were bound to do by 
said.contract, but that the same has been violated by the de- 
fendants to their great damage. They therefore pray that the 
defendants may be decreed to, perform their contract by the 
delivery of four thousand tons on the payment by them at 
the price it was worth at the period the defendants were bound 
to deliver it, together with ten thousand dollars for the delay, 
or that they be condemned to pay damages which they esti- 
mate at sixty thousand dollars, and costs. 

The defendants admit the contract, but deny their liability, 
because they say the plaintiffs both directly and by their agent 
Ranney, their chief engineer, so interfered in England with 
the defendants’ agents as at first to retard and ultimately to 
prevent the due execution of the contract. The respondents 
further deny their unwillingness to comply with their contract, 
but they aver their readiness to carry the same into effect 
within a reasonable time, but were prevented by the capricious 
and inefficient conduct of the plaintiffs and their agents, who 
never complied with the obligations assumed by them in -said 
contract, but on the contrary neglected and refused to comply 
with the same. They further aver that the plaintiffs, by their 
agents and by their engineer in England, undertook to make, 
and did actually make, contracts for the delivery, at New-Qr- 
leans of a large quantity of rail-road ironon less favorable terms 
than would have .been made by the respondents’ agents. They 
conclude by praying judgment in their favor. 

The case, upon these issues, was submitted to a jury whose 
verdict for the plaintiffs being followed by a judgment, the 
defendants prosecute this appeal. 

. Besides the grounds of defence set. forth in the answer, it 
has been urged in argument, that the defendants were never 
put legally in default, and without evidence of such putting in 
default damages cannot be recovered. This objection does 
not appear to us,.from the evidence, to be insurmountable. 
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In the first place it may be remarked that this suit, in which Laren Pe. 
the plaintiffs claim the performance of the principal obligation o - 


or damages in the alternative is a sufficient putting of the de- ¥#w-omLEans 
° a fs rr AND NASHVILLE 
fendants in mora, if indeed any such step was at all necessary rast noap co. 


after the defendants had declined furnishing the iron without ein co. 
a material modification of the contract. They did not wait for 
When a par- 


a formal demand, and the furnishing of a model by the agent ty declines a 


, - 2 li 
of the company but at once declined, through their agents in ih. Tenuta 


England, complying with their contract. After this, it would ——, ~ 


have been an idle ceremony to have given a formal descrip- suit, claiming 
: ; 7 : the performance 
tion of the rails as required by the engineer of the company. of the contract, 
° : or damages in 

The evidence in the record shows that such was the case. the altepnative 
is a_ sufficient 
putting of the 
; i t} defendant in 

whom they relied to falst iheis contract, positively refused to aera, if ily 
have any thing to do with it unless the money was placed in was necessary. 


The only correspondents of the defendants in England, upon 


their hands in the first instance. Such achange of the con-_ It would even 
ae ‘ ‘ be an idle cere- 

tract appears to have been solicited in vain from the company. mony for one 
: : ae : : . rty to ter- 
During the discussion upon that subject nothing was said of Mie on his 


i j 1 ‘mj. part, before su- 
the company having failed to comply with any of the prelimi i Tang sh 9 


nary conditions imposed upon them by the contract. of the contraet, 

afier the other 

But the defendants defend themselves on the ground that declines _com- 

they were prevented from performing their part of the contract Ply he the 
by the capricious and inefficient conduct of the plaintiffs’ agent 
and engineer. The evidence on this subject is that the price 
of rail road iron rose very considerably while Mr. Ranney, the 
engineer, was in England. How far his representations of the 
extensive demand for the article to carry on the works contem- 
plated by the plaintiffs, or other corporations, may have in- 
fluenced the price is not so clearly shown; nor does it appear 
how an increase of price could have affected the defendants, 
_ ho, according to the contract, as ultimately agreed on, were 
WB be refunded the price they might have to pay, provided it 
was the current price at the time of purchase, together with 
charges and a commission of five per cent. upon both. One 
of the house of Coleman, Lambeth & Co. who was examined 
as a witness, testifies that ‘she immediately pointed out to him 

65 VoL. XVIII. 
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which- the defendants. were advised. The petitioners 
finally aver that they have performed or have been always 
ready and willing to perform all they were bound to do by 
said.contract, but that the same has been violated by the de- 
fendants to their great damage. They therefore pray that the 
defendants may be decreed to, perform their contract by the 
delivery of four thousand tons on. the payment by them at 
the price it was worth at the period the defendants were bound 
to deliver it, together with ten thousand dollars for the delay, 
or that they be condemned to pay damages which they esti- 
mate at sixty thousand dollars, and costs. 

The defendants admit the contract, but deny their liability, 
because they say the plaintiffs both directly and by their agent 
Ranney, their chief engineer, so interfered in England with 
the defendants’ agents as at first to retard and ultimately to 
prevent the due execution of the contract. The respondents 
further deny their unwillingness to comply with their contract, 
but they aver their readiness to carry the same into effect 
within a reasonable time, but were prevented by the capricious 
and inefficient conduct of the plaintiffs and their agents, who 
never complied with the obligations assumed by them in -said 
contract, but on the contrary neglected and refused to comply 
with the same. They further aver that the plaintiffs, by their 
agents and by their engineer in England, undertook to make, 
and did actually make, contracts for the delivery, at New-Qr- 
leans of a large quantity of rail-road ironon less favorable terms 
than would have .been made by the respondents’ agents. They 
conclude by praying judgment in their favor. 

The case, upon these issues, was submitted to a jury whose 
verdict for the plaintiffs being followed by a judgment, the 
defendants prosecute this appeal. 

. Besides the grounds of defence set. forth in the answer, it 
has been urged in argument, that the defendants were never 
put legally in default, and without evidence of such putting in 
default damages cannot be recovered. This objection does 
not appear to us,.from the evidence, to be insurmountable. 
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In the first place it may be remarked that this suit, in which a Pe. 
the plaintiffs claim the performance of the principal obligation al 


or damages in the alternative is a sufficient putting of the de- ¥#w-oRLEaNs 
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fendants in mora, if indeed any such step was at all necessary rast roap co. 
after the defendants had declined furnishing the iron without acum co. 
a material modification of the contract. They did not wait for 

hen a par 


a formal demand, and the furnishing of a model by the agent ty declines a 


é fs 7 li 
of the company but at once declined, through their agents in {ith his ouaal 


England, complying with their contract. After this, it would on ~ 


hav n an idle ceremony to have given a formal descrip- suit, claiming 
ave bee idle y g pn 1p the performance 


tion of the rails as required by the engineer of the company. of ee contract, 

. . or damages in 

The evidence in the record shows that such was the .case. the alternative 

The only correspondents of the defendants in England, upon the Me 

: i it] defendant in 

whom they relied to fulfil their contract, positively refused to aoa, if ly 
have any thing to do with it unless the money was placed in was necessary. 

their hands in the first instance. Such achange of the con-_ It would even 

ae ; : be an idle cere- 

tract appears to have been solicited in vain from the company. mony for one 

; ; 3] ‘ : . rty to cer- 

During the discussion upon that subject nothing was said of + tighoe poy 


; 4 ; ‘mj. part, before su- 
the company having failed to comply with any of the prelimi ne Hoon hae 


nary conditions imposed upon them by the contract. of the contract, 

afier the other 

But the defendants defend themselves on the ground that declines _com- 

they were prevented from performing their part of the contract ply is Bi . 
by the capricious and inefficient conduct of the plaintiffs’ agent 
and engineer. The evidence on this subject is that the price 
of rail road iron rose very considerably while Mr. Ranney, the 
engineer, was in England. How far his representations of the 
extensive demand for the article to carry on the works contem- 
plated by the plaintiffs, or other corporations, may have in- 
fluenced the price is not so clearly shown; nor does it appear 
how an increase of price could have affected the defendants, 
‘wxho, according to the contract, as ultimately agreed on, were 


to be refunded the price they might have to pay, provided it 


was the current price at the time of purchase, together with 

charges and a commission of five per cent. upon both. One 

of the house of Coleman, Lambeth & Co. who was examined 

as a witness, testifies that ‘the immediately pointed out to him 
65 vor. XVIII. 
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Easrern Dis. (Ranney,) ‘that the contract could not be executed in’conse- 
an Bia quence of the 4th article, as no iron master would agree to 
ae manufacture -rails according to a particular pattern subject to 
exéiny. the fixing the price -at a future period. The agreement was 
afterwards modified in that particular, but, still nothing appears 
to have been done in conformity therewith. The arrangements 
made or attempted to be made by Ranney, in Wales, under a 
letter of credit from Coleman, Lambeth & Co. were a devia- 
tion from the contract made with the defendants, and that 
house cautiously avoided adopting the agreement made by the 
defendants. 
} Where the Upon the whole, we cannot sée in the conduct of the plain- 
defendants re- t}4fs’ i ; : 
Seeds coma tiffs’ agent or engineer, any legal defence to this action. te 
ance with their appears to us clear, that the defendants’ correspondents in 
contract, for P P 
reasons wholly England declined executing the contract, for reasons wholly 
unconnected |,- unconnected with his proceedings, and the evidence shows that 
duct of the . ae 
plaintiffs, ° they the amount of damages awarded by the jury was justified by 
afe liable for the facts of the case. , 
the damages. : , , 
It is therefore ordered, adjudged and decreed, that the judg- 


ment of the Parish Court be affirmed with costs. 





HODGE vs. CLEARY. 


APVEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


a NEW ORLEANS. 


The statute of 18th March, 1828, providing the mode of selling town lot# in 
New Orleans, for the payment of City taxes, applies to non-residents only. 
The sale of the property of a resident is a nullity. 


This is an action to recover back two lots of ground, in the 
city of New Orleans, whieh had been seized and sold, without 
the knowledge of plaintiff, for city taxes due the Second Mu- 
nicipality for paving the side walks. 
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The defendant claimed tithe under the Marshal’s sale for tax- Eastenn Dis.. 
| es, purporting to be made under the act of 1828. ee 


The law invoked says, ‘‘whenever any sum of money shalh en 


be due to the corporation of the City of New Orleans, by nan-. | we 
residents who have no agent in the city, for city taxes, &c.,”” 
the corporation after certain formalities, ‘‘may cause city lots, 
&c. to be seized and sold, &c.”’ 
The plaintiff'showed he was and had been fora great many 
years, a resident of the city ; and was never absent except for 
about 3 months to the north in the summer of 1838, and then 
he left two fully authorised agents in the city. 


There was judgment for the plaintiff, and the defendant ap- 
pealed. 


. . Pierce, for the defendant. 
Micou, contra. 


Morphy, J. delivered the opinion of the court. 


- The plaintiff claims, as his property, two lots of ground 
forming the corner of Estelle and Magazine streets, alleging 
that he has never parted with his title to the same, nor been 

, legally divested of it. The answer avers that defendant has 
| become the lawful owner of these lots by virtue of a sale made 
to him by the City Marshal, to satisfy a_judgment of the City 
Court, by which they were decreed to be sold for taxes due. to 
the Second Municipality. . ' . 





* 


the property in dispute by purchase from his brother William 
Hodge; that in the year 1838, a sum of $106 43 being due 
to the Second Municipality for the paving of the side-walks of 
the property, proceedings were instituted under the act of the 
i Legislature, approved the 18th March, 1828, which resulted 
in the forced alienation complained of by the claimant. The 
only inquiry before us, then, is whether these proceedings 


| The record shows that the plaintiff was the lawful owner of 


were authorized by law, and carried on in conformity with 
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Eastern Dis. this statute. Its object was t6 provide for and regulate the col- 
| lection of taxes and other sunts due to the corporation by non- 
— residents who have no agents in the city. It is against per- 
ckEaRY. = gons of this description alone that the particular mode of pur- 
suit, sanctioned by this act, can take place; and we’have here- 
tofore required a most rigid compliance with its provisions. 
It is in proof that plaintiff is an old resident of this city and 
was well known to the authorities of the Second Municipality 
as the owner of the property in question; that he had paid 
taxes on it from the time he had acquired it. That in the sum- 
mer of 1838 he left the state and was absent about three months 
on a trip to the north, but that during that time he had in the 
city two well known agents whom he had appointed by au- 
thentic act, and that on his return he paid his last city tax on 
this very property but a few weeks before it was sold from 
under him as belonging to some unknown non-resident person. 
From these facts, and the express terms of the act, itis clear 
that these proceedings were altogether unauthorized by law ; 
they can be considered but as the result of error and gross 
inattention on the part of the officers of the Municipality, and 
could not have the effect of divesting plaintiff of his property. 
Under this view of the subject, it is unnecessary to consider 
if there has been any omission of the formalities required to 
have effected a valid alienation of the lots in dispute; Acts of 
1828, p. 102; 4 La. Rep. 148; 13 Idem 208. 
The judgment of the Parish Court is therefore affirmed 
with costs. 
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STARR & HOWLAND vs. ZACHARIE & Co. EastERN Dis. 
| May, 1841. 
APPEAL FROM THE COMMERCIAL, COURT OF NEW ORLEANS. >> 
STARR 


Where agents sold property on short time for notes, which were not paid in full, ® oe ’ 
but an extension of time given, on renewal, with small payments and interest zacHanie & co. 


included, all of which was communicated to the principals, who made no ob- 
fi jection, until more than 7 months afterwards: Held, that the agents were not 
responsible for the balance due on the transaction. 


The principal must disapprove his agents’ acts within a reasonable time, other- 
wise he is bound by the acts of his agents, done in good faith. 


This is an action to recover the balance of a lumber account, 
amounting to $2874 43, according to a detailed statement an- 
nexed to the petition. 


The plaintiffs allege, they made three several consignments 
of planed lumber to defendants for sale, amounting to $6030, 
which was duly received and sold by the defendants; that the 
latter sold on credit, and took notes, which was unauthorized. 
They further show, that after taking the notes of Dakin & 
Dakin, for the greater part of the lumber, the defendants, with- 
out authority, renewed them from time to time, and now insist 
on giving them in payment of the balance due. They allege, 
the defendants have made the debt their own, and have become 
personally liable for said balance ; and they pray for judgment 





| accordingly. 
The defendants negatived every allegation in the petition. 
Upon these pleadings and issues, the parties went to trial. 
The evidence consisted principally of the correspondence 
between the parties, and is stated, so far as is material to the ba 
case, in the opinion of this court. | 
| There were but little doubt about the facts; the question 
turned on the liability of defendants ; whether they had made 
the debt their own or not ? 
The Judge of the Commercial Court was of opinion, the de- 
fendants were not liable. There was judgment in their favor ; 
and the plaintiffs appealed. 


@. B. Duncan, for the plaintiffs, insisted that the defendants 








2, ana 
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Eaarenn Dis. made themselves liable for this debt, and the judgment should 


May, 1841. 


STARR 
& HOWLAND 


be reversed. 


The dgfendants are liable for the note of Dakin & Dakin. 


ZACHATIE & CO. They took the note in their own name, and wrote to the plain- 


tiffs, that they had secured its payment. They have shown no 
diligence to collect it, nor even an offer to return it. Hosmer 
vs. Bebee, 2 Martin, N.S. 358; Richardson vs. Weston, 4 
Idem, 244; Kinney vs. Crane, 17 La. Rep. 417. | 


Strawbridge, contra, 
Morphy, J. delivered the opinion of the court. 


This suit is brought, to recover the balance of the proceeds 
of a cargo of planed lumber, shipped to defendants, and by 
them sold, for account of plaintiffs, to Dakin & Dakin, architects 
of this city, at a credit of four and six months. The petitioners 
allege, that they never authorized defendants to sell their 
property on credit or to the said Dakin & Dakin, who at the 
time of the sale were not in good credit; that by keeping the 
notes received in payment, defendants constituted themselves 
their agents in relation to them; that when the notes became 
due, defendants neglected to have them protested and put in a 
proper train for collection, but did, without their consent or 
authority, extend the time of payment, and renewed the obliga- 
tions of the purchasers’ from time to time, on their paying a 
portion of the same; that by pursuing such a course, defend- 
ants have made themselves personally liable for the balance 
due by the said Dakin & Dakin. The answers deny any in- 
debtedness on the part of defendants. Judgment was rendered 
below in favor of the latter, whereupon the plaintiffs appealed. 

From the evidence, which consists principally of a long 
correspondence between the parties, it appears, that the sale, 
out of which this controversy has grown, took place about the 
20th of February, 1837 ; and that the particulars of it were im- 
mediately communicated to the plaintiffs, who made no com- 
plait as-to the length of the oredit given, or as to the price-ob- 
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tained. In several of their letters, plaintiffs repeatedly requested, Easrxnw Dis. 
that their notes should be discounted, in order to obtain remit- —— 
tances’; being apprized by defendants of the impossibility of . Sotnanp 
cashing these notes, on account of the extraordinary posture of vs. 
ZACHARIE & Co. 
affairs in the spring of 1837, the plaintiffs drew on defendants 
for one half of the nett proceeds of the sale, and their draft was 
accepted and paid. Dakin & Dakin being unable to take up 
- their. first note in June following, the defendants renewed it 
under an agreement, that they should pay ten per cent. in- 
terest, and ten per cent. of the principal on every sixty days’ 
renewal. This arrangement was made known to plaintiffs, by 
_ aletter of defendants of the 27th of June, the receipt of which 
-was acknowledged by a letter of-plaintiffs, bearing date the 
26th of August ensuing ; although in the correspondence which 
took place after this time, plaintiffs speak often of their neces- 
sities and great want of money, and frequently urge defendants 
to make remittances, they express no disapprobation of the ex- 
tension of time given to Dakin & Dakin, and intimate no in- 
tention of exercising any personal recourse upon defendants. 
At the time of the maturity of Dakin & Dakin’s first note, de- 
fendants, being informed, that they had sold one half of their 
lot of lumber to Boyd & Co., and desirous of obtaining some 
additional security, they insisted on obtaining, and did obtain wie 
for one half of the debt Boyd & Co.’s notes, endorsed by Dakin snore — 
& Dakin, which amount was ultimately paid. It appears, that = aa ne 
the plaintiffs were apprized of this circumstance only in De- tension of time 
cember following ; and it is in their answer to this communica- §}\ with. small 


al, with small 
tion, that plaintiffs, on the 6th of February, 1838, for the first PAyments_and 


interest includ- 

time declare, that the extension of credit, given in June pre- ¢é, all of which 
j Ol- 

ceding, was on defendants’ responsibility, and that they would cated to the 
e rincipais, who 

hold them personally liable for the debt. Under these facts, Lae objec- 
tion, until more 


disclosed by the correspondence, we agree in opinion with the gan 7 months 


Judge below, that defendants should not be made to pay the Held — 


balance yet due by Dakin & Dakin. agents were not 
, aah responsible for 
This court have held, that factors may sell on credit, if the the balance due 


- , cakes , ., on the transac- 
sales be made in good faith, and to individuals in good credit ; tion. 
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Easterns Dis. 3 Martin, N. S. 555. In this case, Dakin & Dakin, whose 
84. ‘ * , 
Fc ll standing and credit appear to have been good at that time, 
STARR . } x} ; } . 
a: architects, and extensively engaged ” business ; they 
vs. had been recommended to defendants by Pritchard, plaintiff’s 
ZACHARIE & CO. , , : 
friend and former agent, and the terms of credit were not un- 
usually long ; but be that as it may, plaintiffs received without 
objection, and approved the 4ccounts of sales. As to the other 
ground relied on by plaintiffs, it is true, that if a factor, after the 
sale of his principal’s property, extends the terms of credit, or 
renews the notes of the buyer, he might be considered as mak- 
ing the debt his own, and the principal, when informed of this 
departure from the line of his duty, may disavow his act, and 
hold him personally liable for the debt; but this he must do 
The principal within a reasonable time, otherwise he will be bound by his 
must disapprove h f . up ‘3 
his agents’ acts agent’s acts, done in good faith. ‘If the principal,” says Judge 
ee Story, ‘‘ having received information by a letter from his agent 
wise he is bound of his acts touching the business of his principal, does not with- 


by the acts of his 

ane Pag in in a reasonable time express his dissent to the agent, he is 
deemed to approve his acts, and his silence amounts to a ratifi- 
cation of them.”’ This presumption, he adds, seems now in 
favor of commerce to be universally acted upon; Story on 
Agency, p. 250. If the arrangement, which defendants thought 
they could take upon themselves to make in June, 1837, did not 
meet plaintiffs’ approbation, it was their duty to repudiate it 
forthwith, and not to suffer their agents to go on renewing 
this note, apparently with their consent, and receiving the 
diminution paid on the renewals. After a silence of eight 
months, and when Dakin & Dakin ceased even to curtail their 
note, it was too late to disavow the arrangement made by de- 
fendants; who throughout the whole affair appear to have 
acted with good faith and an anxious desire to promote the in- 
terest of their principals. If, by taking the notes of Boyd & Co. 
and mentioning the circumstance only some time after, they 


acted improperly, plaintiffs cannot complain of it, for the whole 
of that portion of the debt has been recovered; nor can they 
take occasion of it to retract the tacit approbation, they had 
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already given to the conduct of their agents, in renewing the 
notes of Dakin & Dakin. 11 La. Rep. 288; 16 Idem, 54. 

Another ground of liability has been relied on in argument, 
though not set forth in plaintiffs’ petition; it is drawn from a 
passage of a letter of defendants, written on the 18th of Fe- 
bruary, 1838. They say, ‘“‘ Yours of the 6th inst. is received, 
and we notice your remarks relative to our having renewed the 
notes of Messrs. Dakin & Dakin; had we not done so, they 
would have been protested, and you might have been worse off, 
as in renewing we collected ten per eent. of the amount ; and 
the writer has made arrangements to secire the balance, by de- 
ducting out of the cost of his buildings, which he has just con- 
tracted with them to rebuild.” It is urged, that this isa posi- 
tive and unconditional engagement on the part of defendants, 
to pay the uncollected balanée on the sale of the lumber. We 
cannot view it in this light. The evidence shows, that about 
that timie defendants made a contract with Dakin & Dakin, to 
build five stores, for the price of $17,000; they contemplated 
retaining the amount of the builder’s debt to plaintiffs out of 
the sums they would have to pay for the buildings, and -it is 
the announcement of this expectation, which is now sought to 
be fixed upon defendants as a positive obligation to pay the 
amount. It is-in proof, that the arrangements, spoken of by 
defendants, and out of which they expected-to secure plaintiffs’ 
debt, failed without their fault. Dakin & Dakin never finished 
the buildings, and remained indebted unto defendants in a sum 
exceeding $3000, exclusive of the amount due to plaintiffs. 
The latter have not shown, that their reliance on this promise; 
to secure their debt, induced them to delay asserting their 
rights against their debtors; they have not made it one of their 
grounds of action in their petition, and they predicated their 
demand against defendants on the original act of not protesting 
the notes, and renewing them from time to time. 

The judgment of the Commercial Court is therefore affirmed 
with costs. 


66 VOL. XVFIF. 
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BENOIST & BLANCHARD vs. THEIR CREDITORS. 


, 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the drawers of a bill depend for its being honored, on the proceeds of a 
claim against the drawee, then in litigation, and take a receipt that it shall 
not be protested in case of dishonor, to save costs, they will not be consider- 
ed as having funds in-the hands of the drawee-so as to entitle them to notice. 


Labadie, being a creditor of the insolvents for the amount of 
a bill of exchange, and placed on their bilan as such, opposed 
the tableau of distribution filed by the syndic, because he is 
not put down as a creditor for his share of the funds. 

On the trial the opponent showed, by the bilan, that he 
had been placed thereon asa creditor by the insolvents them- 
selves for the sum he claimed: 

2. That he was present at two meetings of the creditors and 
voted without any opposition being made. 

_ 3. That the tableau, filed by the syndic, leaves him out of 
the list of creditors. 

The objection made, appears to have been raised by the 
syndic because the opponent failed to have the bill protested 
for non-payment and give the drawers (insolvents) due notice. 
That they were not bound for this debt, because of the want 
of legal notice of protest of the. bill of exchange. 
~The additional facts of the case are fully stated in the opin- 
ion of this coutt. 

There was judgment overruling the opposition, and the op- 
posing creditor appealed. 


Bodin, for the opponent and appellant. 
Labarre & Derbigny, for the syndic. 
Simon, J. delivered the opinion of the court. 


On the 17th of November, 1830, the insolvents being in- 
debted to J. Labadie, drew in his favor a bill of exchange, on 
Messrs. A. B. & W. Davis of Rankin, Yazoo County, Mis- 
sissippi, in the following words: ‘* New Orleans, 17th Nov., 
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1830, at two months from date, of this, my, only bill of ex- Eagreny, ant 
change, pay to Mr. J. Labadie or order the sum of eight hun- ee 
dred and five dollars 2c., for value received, which place to , BENOIT 


_ & BLANCHARD 
account as per advice of this; from (signed) J. Benoist liqui- ve 


dator of the house of Benoist & Blanchard. Messrs. A. B. commnvene. 
& W. Davis, Rankin, Yazoo County.” On the same day, 3 
letter of advice was by them addressed to the said Davis, as 
follows: ‘* Messrs. A. B. & W. Dayis, Rankin, Yazoo Coun- 
ty. New Orl’s, Nov. 17th, 1830: Gentlemen, I have pre- 
vailed upon you this day in favor of Mr, J, Labadie for $805 2, 
in a bill of exchange on you of this date and payable at two 
months from date; if you pay it, it will be on account of the 
judgment I will certainly obtain against you for the amount 
you owe my house, at the first session of the District Court of 
the United States at Natchez. Yours (signed) J. Benoist, 
liquidator of the house of Benoist & Blanchard.” The bill 
was neither accepted nor paid by the drawees, nor was any 
protest made or any notice given to the drawers of the dishon- 
or of said bill. | me 

On the 28th of February, 1831, Benoist & Blanchard sued 
their creditors, and filed a schedule of their affairs, in which J. 
Labadie is placed as one of their creditors, in these words: 

“Jean Labadie, Nile.-Orléans ; notre mandat a son ordre 

| sur 4. B. & W. Davis, de Rankin, du 17 Novembre, 1830, et 
payable a deux mois, $805 2.’’ He appeared and voted at 
two different meetings of creditors, and no opposition appears 
by the process-verbal of deliberation to have been made either 
| to his claim or to his vote. 











A tableau of distribution having been filed by the syndic, 

(admitted to be the only one ever filed) in which the name of 

J. Labadie is not mentioned, the latter made opposition to its 

homologation, and claimed to be carried thereon as a creditor 

of the insolvents for $805, which is the amount of the said bill 

| of exchange yet unpaid. This opposition. was overruled by 

| the lower court, and judgment having been rendered finalby 

homologating the tableau of distribution filed by the syndic, the 
opponent appealed. 
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In addition to the above faets, the record shows that on re- 
ceiving the bill of exchange, in question, from Benoist & Blan- 
chard, the opponent gave them the following receipt: ‘ J’ai 
recu de Mr. N. Benoist liquidataire de la maison Benoist § 
Blanchard la traite sur 4. B. & W. Davis de Rankin, Yazoo 
county, Mississippi, dela somme de huit cent cing piastres 
2 sous en payement de ce quils me devaient; Je dit de ce 
que me devait la maison de Benoist § Blanchard, et je 
mengage dans le cas ou la susdite traite ne serait ni acceptée 
ni payée a son échéance a ne leur faire supporter aucuns des 
frais qui pourraient qvoir été faits, et a ne les considérer 
mes débiteurs que pour la susdite somme de $805 2 sous 
valeur vingt Janvier 1831. N. Orléans, 17 Novembre 
1830, (signed) J. Labadie.”—One of the witnesses, whose 
testimony comes up without any objection, testifies that the 
said bill was given in consideration of the sum of about $800, 
which the insolvent then owed to the opponent on an account 
of goods; that the reason why the bill was not protested for 
non-payment, was a certain agreement between the parties 
that in case of non-payment by the drawees, no costs should 
be made, and the said bill should be returned without protest. 
That at the time the same was returned unprotested, Benoist 
(Blanchard being absent,) agreed to pay it, as it had been 
agreed on beforehand, and that the original of the receipt, the 
purport of which ig that Benoist & Blanchard gave a eertain 
draft in payment to Labadie, which, if not paid by the 
drawees should be returned without costs, is in the hand writ- 
ing of the witness.—From the testimony of Mr.; Derbigny, 
it appears that he had lately been informed that there was in 
the hands of a lawyer in Mississippi a sum of fourteen or fif- 
teen hundred dollars belonging to the insolvent estate of 
Benoist & Blanchard recovered from Davis & Co., on which 
there were some claims; the witness however does not posi- 
tively know that in 1830, the house of Davis & Co. had in 
their hands any fund. belonging to the insolvents, but he*be- 
lieves that at the date of the draft they had. 
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From the facts and circumstances diselosed*by the evidence, Kastzns Dis. 
we are-not able to say that the district judge did not err in over- _/¥> 1841- 
ruling Labadie’s opposition and in not ordering him to be a:  ethel cee 
placed on the tableau of distribution as one of the creditors of v8. 
the insolvents. The transaction under consideration seems to carnrrons. 
be one of a particular nature; it is clear that-at the time La- 
badie took the bill of exchange in question, the drawers, far 
from being able to rely upon its being punetually paid, were 
on the contrary aware, or at least afraid, that it would be dis- 
honored, and they accordingly took a receipt, in which they 
took care to provide against this contingency by freeing them- 
selves from all costs, and by making the debt their own on the 
20th of January, 1831, in case of non-payment of the bill at —— 
the time due; their letter. of advice to the drawees shows also drawers of a bill 
that the only fund out of which they could expect-the satisfac- beh cng. honored, 
tion of the bill, was to proceed from a claim then in litigation, Or =a 


and on which they threaten to obtain judgment at the ensuing 2g2inst_ _ the 
draweg, then 


session of the United States District Court, at Natchez. This on -_ 
7" ; take a recei 
was indeed a poor prospect for the collection of a bill of ex- that it shall not 
3 : » be protested in 
change, and almost equal to the drawees’ having no fund in case of dishonor 
their hands belonging to the drawers. Under such circum- they will Shy 


j i considered as 
stances, even without any subsequent promise to pay the debt, oor nage 


on the part of the drawers, we doubt very much that their dis+ the hands of the 
drawee so as to 
charge or liability should depend upon a compliance with the entitle them to 


strict rules which generally govern in cases of ordinary bills of aan 
exchange, and we should be inclined to believe that the nature 
of this transaction takes it out of the general principles, 

It has been, however, strenuously insisted that this bill hav- 
ing neither been accepted nor paid, should have been duly pro- 
tested, and notice given to the drawers in order to fix their lia- 
bility ; but we have already shown that the drawers had every 
reason to expect that such would be the result, that they eould 
not rely upon its being paid; and consequently on its being 
returned unprotested, one of them agreed to pay it, in com- 
pliance with their previous understanding with Labadie, and 


accordingly, the opponent was carried on their bilan for the 
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Eastern Drs. amount of the bill, without any objections being made to his 
Moy, 18 claim by any of the other ereditors until the syndic thought 
— _ proper to exclude him from the mass. We feel no hesitation 
iain *, in saying that, had this controversy arisen between the oppo-. 
nent and the insolvents, the latter, under the promise and ac- 
knowledgment by them made in consequence of the previous 
circumstances,avhich show clearly that their liability was not 
te depend solely on their being duly notified of the dishonor 
of the bill, would have been bound to pay its amount. We 
are therefore of opinion that the tableau must be correeted, so 
as to include the opponent as one of the insolvents’ creditors. 
and we come the more readily to this conclusion, that, from 
the testimony of Mr. Derbigny, there is a probability that the 
very same sum out of which the bill was to be paid, is on will 
be in the hands of the syndic to be distributed among the cre- 

ditors.. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled,-avoided and reversed, 
that the tableau of distribution, filed by the syndic, be so correet- 
ed and amended as to inelude Jean Labadie as a creditor of the 
insolvents for the sum of $805 2, and that this case be remand- 
ed for this purpose; the costs of the opposition in the lower 
court and those in this court to be borne by the mass of ore- 
ditors. . 








HARMAN’S HEIRS vs. OMORAN ET ALI. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a judgment, execution and sale are produced, it is sufficient to convey the 
property, unless such error-or fraud is pleaded and established, as will set 
aside sales in ordinary eases. , 

A sale, where specified boundaries are given, is per aversionem, and includes all 

the ground between the points mentioned, whether the measure be-correctly 

stated oF ret. 


This is a petitory actin, in which the plaintiffs claim 12 lots 
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of ground, comprized in a block or part of a square, fronting on Bastsr~ Drs. 


Circus street, and bounded by St. Paul and Hevia streets, 
which they allege their father, Thomas L. Harman, purchased 


in 1819 from Edward Livingston, and now in the possession’ 


and Claimed by the defendants Owen O’Moran, M. Ryan, T. 
Park, J. Field, and L. Janin. 
The defendants ‘mostly severed in their afiswers, but all 

claimed title under a Probate sale of Jean Gravier’s estate. 
~ The evidence went to show, that the property in question, 
though formerly belonging to Gravier, had been sold at Shefiff’s 
sale under a judgment and order of seizure or fiert facias, in 
1816, and purchased by Livingston, who sold to the plaintiffs’ 
ancestor. oe 

’ On these pleadings and issues, and the evidence, there was 
‘judgment for the plaintiffs ; and the defendants appealed: 


Lockett § Micou, for the plaintiffs. 
' ZL. Janin, for the defendants. 
Garland, J. delivered the opinion of the court. 


The plaintiffs allege, that as heirs of their father they are the 
owners of a piece of ground, having a front of thirty-seven feet 
on Circus street, running back to St. Paul stréet by lines, that 
gradually close, so that on the latter street there is a front of 
sixteen feet. They say, the defendants ‘have taken possession 
of said piece of ground, and set up title to it. The defendants, 
Ryan, and Park, -and Field, in their separate answers admit, 
they are in possession of portions of the ground claimed, which — 
has been divided into six lots of different dimensions, ; they set 
up titles, derived from a bate sale, made of a portion of the 


estate of the late Jean Gfavier, who, they allege, was the real, 


owner, and in possession at the time of his death ; they plead 
a prescription of ten and twenty years, and call the curator of 
the estate of Gravier in warranty. O’Moran for answer sets 
up the same grounds of defence as his co-defendants, and 
further claims of the plaintiffs twothousand dollars for improve- 
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ments, put on the lot in his possession ; and also calls Grawier’s 
curator in warranty. Janin alleges defences similar to Park 
and Ryan, and Field, and further says, that the Sheriff’s sale 
to Edward Livingston, under whom the plaintiffs claim, is of no 
force or validity, and if it be, it does not include the ground in 
controversy ; he also calls the curator in warranty. 

The curator of the suecession of Gravier pleads a general 
denial, and further, his intestate held the properrty up Yo the 
time of his death, under an adjudication made to him, by the 
Spanish authorities, in 1797, of all the estate of Bertrand Gra- 
vier. He admits the’ sales to the defendants, and also says, 
that the sale from the Sheriff to Livingston does not include or 
cover the premises ; but if it does, he says, it is null and void, 
as none of the formalities required by law to render the sale 
valid, were complied with, nor was said sale accompanied by 
such proceedings as were necessary to make it translative of 
property. 

The evidence shows, that on the 30th of September, in the 
year 1811, Jean Graviet, by public act, mortgaged to Joseph 
Richet and others, ‘‘un-lot de terre contenant douze terrains 
situés dans le faubourg Ste. Marie, ayant cent huit pieds de 
face & la rue du Cirque sur toute la profondeur, joignant d’un 
coté & la succession Chesneau, et de l’autre au Sieur Jacob 
Moquin, sur lequel lot de terre se trouve établié tne brique- 
terie, &c."’ Upon this mortgage, in October, 1814, the mort- 
gagees commenced an action, that was prosecuted to judgment, 
of which Gravier was notified ; subsequently an order of seizure 
and sale was issued, levied on the property in conformity with 
the judgment; it was sold under this order to Edward Living- 
ston, on twelve months credit, as appears by the returns of the 
Sheriff and his deed, in which 11s described as ‘a lot of 
ground situated in the suburb St. Mary, together with all the 
brick-yard and other buildings thereon erected ; said lot con- 
taining one hundred and eight feet on Circus street, adjoining 
on the one side the property of the estate of Chesneau, and on 
the other by the property belonging to Mr. Jacob Moquin.”’ 
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By an act, dated the 29th of the month of April, in the year 
1806, Jean Gravier sells to Jacob Moquin ‘une portion de terre 
située au faubourg Ste. Marie, bornée d’un cété par la Veuve 
Delord, de l’autre par un hangard appartenant au vendeur, 
qui se nomme hangard & poterie, rue du Cirque, contenant 
six cent dix huit pieds de face depuis la barriére de la Veuve 
Delord.’’ By reference to the evidence of Pilie, the City Sur- 
veyor, it appears, he has more than once measured the line of 
this property on Circus street, and he says, it reached to 
Moquin’s fence, adjoining the brick-yard. 

By reference to another sale, from Gravier to John Goodwin, 
it will appear, he sold him three squares, supposed to contain 
thirty-six lots, of sixty feet front, by- one hundred afd twenty 
deep, on which was situated a brick-yard, and the buildings 
and fixtures necessary to carry iton. It is also stipulated, that 
Goodwin was to have the right of taking earth out of Gravier’s 
Canal in Poydras street, to deepen the same; also the privilege 
of cutting wood on his land; he is also bound to open two 
streets on these sqttares at his own expense, and if more than 
thirty six lots are found to be in the squares, Goodwin is to 
have them, if he shall pay at the rate of four hundred dollars 
foreach. From an inspection of the plans in the record, it is 
evident, there were more than thirty-six lots, which was pro- 
bably discovered, when Goodwin laid eff Hevia street, and as 
it does not appear he ever paid for the extra number of lots, it 
accounts for a portion of the brick-yard still remaining in Gra- 
vier’s possession. Goodwin afterwards sold the property to 
the Heirs of Chesneau. 

A number of years after these sales, Mr. Livingston Sold to 
the ancestor of the plaintiffs, and describes the property as 
“‘douze lots de terre, situés au faubourg Ste. Marie, compris 
entre les rues du Cirque, St. Paul, Hevia, et la propriété de 
Jacob Moquin, ayant cent huit pieds de face sur. la premiére, 
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autant sur la seconde, et sept cent vingt pieds sur chacune des — 


deux autres limites;’’ and further describes it as the same 
property purehased at the Sheriff’s sale, under the execution 
67 VOL. XVIII. 
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Rages De issued in the suit of Richet & Co. vs. Gravier. Several wit- 
__~____ nesses prove, that Harman took possession of all the ground 
wey between Hevia street and Moquin’s fence, and enclosed it, 
(Ue which enclosures were kept up by his agent, sometime after he 
omonas™S“* Jeft the State, who also rented out the property. There is no 
evidence to show, that Gravier ever possessed or claimed the 

property after the Sheriff’s sale in 1816. 
The first question is as to the validity of the Sheriff’s sale. 
Where a judg- It may now be considered as the settled opinion of this court, 
ment, execution that whenever a judgment, execution and sale are produced, 


and sale are pro- 


duced, it is suffi- jt is sufficient to convey the property, unless such error or 
cient to convey 


the property,un- fraud is pleaded and established, as will set aside sales in’ or- 
less such error 


or fraud is dinary cases. 16 La. Rep. 433; Ibid. 547; and the authorities 
Piabliahed, and cited in those cases. In this case we have a petition, asking 
ll Fs an order of seizure and sale, a regular affidavit, the act of 
cases, mortgage attached, the order of the Judge, and notice to de- 
fendant; then follows an answer or opposition, and another 
order of the Judge; after which there appears to have been a 
trial and judgment regularly rendered, in consequence of which 
the order of seizure and sale was continued ; a sale took place, 
and adeed was made by the Sheriff, who makes a return of his 
proceedings. We think it amply sufficient, to divest Jean 
Gravier of all his rights. This sale was made in 1816, and 
Gravier died in 1834; yet there is no evidence, he ever claimed 
the property or complained of the sale. 

Whether the sale includes the ground in controversy, depends 

upon the remaining question in the’case. 
The description of the property in the sale from Livingston 
to Harman, seems to us definite and particular; the previous 
A sale, where descriptions in other acts conform so nearly to it, there cannot 
SS, on exist a doubt as to the identity. In all those acts specific 
is per aversio- boundaries are given, viz: from Chesneau’s boundary. to that 
ehedes al the of Moquin, which is a sale per aversionem, or a sale from one 
i pen fixed boundary to another, which has always been held to in- 


ones whether elude all the ground between the points mentioned, whether 
e measure be 


— stated the measure be correctly stated or not. ML. C..art.2471; 14 
r not, = 


L. R. 497; 3'L. R. 91; 5 N. S. 243. 
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The witnesses all state, there was a fence on the line 
between Mogquin and the brick-yard; Pilie says, the property 
was enclosed by Harman’s Heirs or their agent by a fence 
on Hevia and St. Paul streets, connecting it with Moquin’s 
line, on which there was already a fence; and in front on 
Circus street. Other witnesses speak of this possession and 
enclosure, or reparation of existing enclosures. We think, 
the plaintiffs have made out their case. 

The judgment of the District Court is therefore affirmed 
with costs. 


BURTON vs. MALTBY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The balance to the credit of a partner on his individual account, over and above 
the debit, should belong to him exclusively, and not one half of it go to the 
other partner. 

Where a witness swears that what is written in a certain document is correct, 
it does not imply that it contains a full statement of all the affairs of the part- 
nership; as he does not swear that it contains every thing relating to the 
partnership affairs. 

An affidavit, by counsel, stating that the defendant (who is absent) expects to 
prove certain facts by a witness, and has used all due diligence to obtain him, 
is insufficient to grant a continuance, 

Motions and affidavits for new trials, on the ground of newly discovered evi- 
dence, should be received with great restriction and much caution. 


This is an action for the settlement of a particular partner- 
ship, and the recovery of a balance of $454, which the plaintiff 
alleges is due to him on a final liquidation and close of their 
affairs, by the defendant. He filed an account showing this 
balance and which is annexed to the petition. 

The answer negatives all the allegations in the -petition and 
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Eastern Dis. pleads the want of amicable demand. The defendant after- 


1841. : ' 
ol wards filed a peremptory exception, that the suit could not be 


BURTON 
ve." 
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maintained, because the plaintiff claimed a certain sum and 
not a liquidation of the partnership. 

Upon these pleadings and issues the parties went to trial. 

The facts of the case, as exhibited on the trial, are fully 
stated in the opinion of this court. 

There was judgment for the balance claimed, and after an 
unsuccessful effort to obtain a new trial, the defendant ap- 
pealed. 


M‘ Kinney, for the plaintiff. 
Haynes, for the defendant and appellant. 
Garland, J. delivered the opinion of the court. 


The plaintiff alleges he and defendant, in the month of Jan- 
uary, 1837, entered into partnership for the purpose of carry- 
ing on the boat breaking and lumber business in the cities of 
New Orleans and Lafayette. William Granger was for a few 
months connected with them, but withdrew, and they carried 
on the business until about the 15th of September, in the same 
year, when they dissolved their connection. This suit is to 
recover a balance which the plaintiff says the defendant owes 
him upon a full settlement of their accounts, also the sum of 
$155, which he says is the half of a debt of $311 which the 
firm owed a Mrs. Winters, whom the plaintiff afterwards mar- 
ried, his own half being extinguished by the marriage and 
confusion, or in some other mode not exactly shown to us: 
The defendant gave a general denial to the whole demand ; 
there was judgment against him for four hundred and fifty-four 
dollars and sixty cents and he appealed. 

It does not. appear what capital either partner brought into 
the concern, but probably none; they had a clerk who kept a 
beok, which is produced, wherein there are but some memo- 
randums and two accounts that are material in this controver- 
sy, one in the name of the plaintiff and the other in that of 
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the defendant. Their business with most other persons appears Eastern Dis. 

‘to have been conducted on the cash system. On this book gaat 

the plaintiff has credit for $2119 01, and is charged as debtor oy 

$1846 56, which leaves him a creditor of the firm $272 45. MALTBY. 

The defendant, on his account, is credited with the sum of 

$1314 43, and charged with $680 93, which leaves him a 

creditor of the firm $633 50. The plaintiffin his statement of / 

the accounts sets forth all this matter, then deducts his balance 

of $272 45 from the defendant’s balance of $633 50, which 

leaves a balance of $361 04 in favor of defendant; and this 

the plaintiff divides into halves, appropriating one to himself. 

_This may accord with some process of arithmetic, but it is not 

according to the old rules by which we were taught. They sie cniiialas 

induce us to believe that the plaintiff, instead of taking this to the credit ofa 

$180 52 to himself, ought to allow it to the defendant. er ig = 
The account then goes on to charge the defendant with Coumt over and 


above the debit, 


$635 123, the one half of a quantity of lumber he took-after should belong to 
him exclusively, 


the dissolution of the partnership, from the triangular yard, and not one half 


. , of it go to the 
which appears correct, as both Richardson and Ives swear he other partner. 


took it; but from this sum the plaintiff only deducts $180 52, 
when we think he ought to have deducted the sum of $361 04, 
which would leave a balance of $274 OS owing to the plaintiff, 
for which sum it appears to us he ought to have judgment. 

We have carefully examined all the evidence in the case, 
which is very loose and confused, and we see nothing else to 
which the defendant is entitled. His counsel relies very 


much on the document F. 4, which he says contains a full Where a wit- 


° ness swears that 
statement of all the affairs of the concern, and urges us to be- what is written 


lieve that Richardson, the clerk, swears it does. We do not eons pen 
think his declarations go so far. He says what is written in it = — 
is correct, but does‘not swear it contains every thing relating contains a fa 
to the affairs of the partnership, and an inspection of the ac- pape rd ph 


count book shows it does-not. —— be 


: i ; swear ‘that it 
It is further urged that entries have been made in the book cotaine every 
since the dissolution of the partnership. This is perhaps true, — —— to 
, : , e partnership 

but the defendant ought not to complain of it as those entries affairs. 
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Eastern Dis. g0 to decrease the balance in favor of the plaintiff, at the time 
_May, 184. of the dissolution of the partnership, nearly $200, and he does 

a allege or show those entries to be erroneous. 

MALTBY. Richardson, the clerk of the parties, says he made the set- 
tlement of all the accounts and valuation of the stock on hand, 
at the request of both parties, and we sec no error in it other 
than that stated. 

The defendant urges that much injustice was done him by 
a refusal to continue the cause, when called for trial, on the 
affidavit of his attorney. The strongest exposure we can make 
of the insufficiency of the affidavit offered is to quote it verba- 
tim et literatim. 

An affidavit, ‘* Defendant expects to prove by Parker, a witness in his 
th ——— behalf, that plaintiff took possession and sold the property 
fendant (who is which is alleged to be on the triangle; that all due diligence 
absent) expects : : : . 
to prove certain has been used to obtain said witness. Defendant, Maltby, is 
facts by a wit” now in Texas.” (Signed) F. Haynes. This affidavit is want- 


ness, and has 


used all due dil- ; . : : os . . ‘ 
igence-to obtain Ng in various essential requisites, and the judge did not err in 


2 bo refusing a continuance on it. 
continuance. We see nothing in the defendant’s second bill of exception 
or his peremptory exception founded on law. The action, it 
appears to us, is precisely what he says it ought to be. The 
plaintiff sues for a balance which he says is due him on a set- 
tlement of the partnership accounts. We know of no law 
- which forbids a party, when suing for a settlement of accounts, 
to claim a balance as due to him. It is to recover such sup- 
posed balances suits of this description are instituted. 
The defendant alleges the inferior court did him great injus- 
tice in refusing him a new trial, and he “earnestly urges us to 
Motions and grant him this privilege. His principal ground is evidence dis- 
ning 0 pa covered since the trial. We have said on more than one occa- 
the ground of sion that motions of this kind are frequently made as the last 
newly discover- . : 
ed ‘ evidence desperate efforts of a party, and the affidavit should be receiv- 
— - with ed with great restrictions and much caution. This affidavit 


Bee est aan Says, “this evidence was unknown before the trial and judg- 


tion. ment rendered in this case, although defendant used every ef- 
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fort and diligence to obtain the same.” It does not appear Easrenn Drs. 


the defendant took out a subpena for a single witness or asked 
for a commission to take testimony previous to the trial. Two 
of the witnesses it seems reside here, the residence of the other 
two are said to be unknown; it would have been better if the 
defendant had stated some facts from which we could judge of 
the diligence he used to procure his evidence, as it appears 
very strange-that such a host of witnesses and documents could 
be found within three days after the judgment, when not one 
could be found before, although the suit had been pending 
more thana year. We think the judge did not err in refus- 
ing a new trial. 

The judgment of the District Court is therefore annulled, 
avoided and reversed ; and this court proceeding to give such 
judgment as, in their opinion, ought to have been rendered in 
the court below, do further adjudge and decree that the heirs 
and legal representatives of William Burton, deceased, do re- 
cover of and have judgment against the defendant, William 
Maltby, for the sum of two hundred and seventy-four dollars 
and eight cents, without prejudice to the claim of Mrs. Burton, 
late Mrs. Winters. The defendant to pay the costs in the Dis- 
trict Court, and the plaintiff those of this appeal. 





FREDWOST & WIFE vs. DAILY ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


e 
An action for damages, claiming $500 for injury sustained in assaulting and 


beating the plaintiffs, without provocation. Judgment for the full amount, 
* supported by the evidence and affirmed. 


This is an action for assault and battery committed en both 


plaintiffs by the defendants Peter and Owen Daily, claiming 
$500 in damages. 


May, 1841. 
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The defendants pleaded a general denial; and aver, that 
if they used any violence it was done in a passion without 
knowing what they were doing. 

The evidence fully proved the assault and beating of the 
plaintiffs without the least provocation. The jury assessed the 
damages at $500, the full amount claimed. There was judg- 
ment confirming the verdict from which the defendants ap- 
pealed. 


M Kinney, for the plaintiffs. 
Preston, contra. 
Garland, J. delivered the opinion of the court. 


This is an action for an assault and battery, committed on 
both the plaintiffs, who say they were beaten in a most cruel 
manner, and lay their damages at $500. The defendants first 
plead the general issue and further say if they did beat the 
plaintiffs, they were ina ‘“‘ereat passion without knowing what 
they were doing and upon great provocation such as ought to 
excuse what they may have done.” 

The evidence shows that both the defendants were intoxicat- 
ed, riotous and noisy in a coffee-house where Fredwost was 
seated playing dominos with another person. It does not ap- 
pear the plaintiffs gave either of the defendants the slightest 
provocation, to justify one of them in knocking down and kick- 
ing the woman, and the other in beating the man in such a 
manner as to confine him to his bed for nearly a week, accord- 
ing to the testimony of the attending physician and another 
witness. . 

The judgment is for the full amount of the damages claimed 
and we see no reason to reverse it. 

The judgment of the District Court is affirmed with costs. 
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APPEAL FROM THE wae “OF THE FIRST ven DISTRICT. 


cecil 1*~- 2 ver 


When the period within whicha certain epnditiog iso ns pecfopmed jig nat yet wade — 
atrived, the "party is not in mora, and the complaint of not ¢o lying is is pre- 
matare, In the meautigie the adverse pany" faust perfor is. Lag of ‘the 

* yoontract..~ . o tee , ; = 

. DS fi Is an action for the 16 rescission ‘of the sale of three. squlares 
of ground i in ‘Hurstville, The plaintiff alleges | he was. ‘induced 
by the advertisement and. plan, of the town of HurisVille to bay 

- these” squares, on whieh. plan-a rail-rogd figured, _Tepresea ting 

a ‘rail-road running from the river “Mississippi through Nask- 

ville street, td the Carrollton Rail Road, withsan, extensixe. oar 

house in the middle. ~ That. in fact no such rail-voad.ever ex- 


Fsted, but was falsely and fraudulently’ represented tp to deggive 





puirchasets. — He therefore prays for an Linjutetion 19 Cresta % 
. and enjoin _ an’ order of seizure aga ‘sale whieh | d iss ed - 
‘agaifst “these squares o or ‘Igts of ground and that, the | sale bey ze- 
seinded. ; ; ; a co 
The d&fendaint denied any fraud or ; concealment j in, ‘the sale ae es ‘ae 
‘of the lots or squares in ‘question, ‘and _nbgatived'the allegations at : 
ti the ‘petition, : he cate were 
On the trial the _plan and advertisement, were sproducedin 5 ne Me Py the 
evidence. The plan on its face contradieted the allegatigns ,: of. pote. 
the. petition. Instead ofa ‘tajl-road, the ‘inscription Qo. it was - a ae 5 
i “Nashville Rail-Road projegted.” 3 yer ) 

7 Upon: the evidence adduced, ic 8 Qanek ot teal we; oo” mt 
davetionin’ in the -sale of “thé. lots, there was judgment for thé... - oe 
defendant ;- and also dissolving the plaintiff's injunction. a 
appealed. - Ms re ; 

Roseliws: for the ame par io: Pre Sige ste 
MKinney, contra. glo ete th. ORR 
‘Martin, Je delivers she opintoit of the~céurt- ws. * . . 


The plaintiff haying Soagheast. sevegal squares 6 of fare 
68 vOL. xviii. : 
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Basreax Dis. the town of Hurstville, from the defendant,-and having failed to 
co E- Yl make his payment, the latter obtained an orderof seizure and 
— sale, whereupon the present suit was brought to rescind the 
monst %r at: sale of said squares, and-a provisional writ of injunction sued 
éut to-suspend the execution of the order. 
The alleged ground of rescission is, that the vonderionbihised 
a plan of the new town, on which a rail-road was marked with 
». ‘a depot designated near the squares purchased by the plaintiff, 
although no such rail-road or depot existed at the time of sale ; 
and every probability of’the establishment of such a road has 
long ago-vanished. That this was done with the view of de- 
ceiving purchasers; and among them the plaintiff. 

“The deféndant~ pledded the general issue, and that 
the plaintiff had a clear knowledge of his intentions, which 
were. plainly stated and explained at-the time of the auction 
sale and in the advertisements which preceded it. 

The injunetion.. was dissolved and there was jntiepnens 4 ig 
fies ip favor of the defendant ; from which the plaintiff appealed. 
ioe wittn. The plan of Hurtsville contradicts the allegations .in the pe- 
no a fition; the inscription on the plan being, “Nashville RaikRoad 
ths Fea ‘paojected.”? The advertisements, which preceded the auction, 
aye oe eee ‘ennounced that one half of the lots in the town, only, would be 
and the -com- sold,-ahd'the other half teserved to be offered to the Nashville © 

is ‘a@ad-New “Otleans Rail-Road Company for the. purpose of . 

* acd? bililding @ branch road to the designated depot in Hurstville; 

era oo and in case it was not accepted before the completion of this 

fon tae part rt of road to.Nashville, then these squares or lots shall be sold for 

ae purpose of constructing a branéhof said road. 

~ It appears that the offer was made to the New Orleans and 

Nashville Rail-Road Company and declined, for reasons which 

entirely exculpate the defendant ; and as on this refusal he was 

not bound to sell the reserved lots for the purpose of making a 

braich rail-road to. Hurstville, untjl the main road reached 

¥. Nashville, a period: which has. not yet_ arrived, he is not in 
mora, and the complaint of the plaintiff is therefore premature. 

*-Phe-plaintiff’s-coutisel has farthet ¢oritendéd thatthe defen- 
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dant has made a cession of his: property to his éréditors and is Estee Dis. 

unable to comply with the conditions of the sale. ‘Phe-cession ——~—— 

was -neither alleged nor proved, and consequently eannet be “*s8"7* 

examined or noticed in this case. ee 
It is therefore ordered, adjudged and decreed that the judg- 

ment of the District Court.be affirmed with costs. 


GIRAGHTY ws. SAULET ET AL. . 


- APPEAL FROM THE PARISH COURT EOR THE PARISH AND CIT¥ 
OF NEW ORZLEANS- 


‘Where materials were furnished, and work done on the defendants’. premises, 
and for their benefit, they are bound to pay-the value, although the work was 
not stipulated for in the contract for other work done at the same time. 


This is an action to recover the balance due on a paving con- 
tract between the plaintiff and defendants, F.Saulet, and Ma- 
dame Foucher, and for extra wotk done in paving corners of 
defendants’ property, according to a detailed account annexed, 
and with the contract between them. 

The plaintiff shows, that by contract he agreed to pave the 
banquettes or sidle-walks of defendants’ property, situated in 
the Second Municipality, for $3 25 per running foot; they 
paying him two-thirds, and he-agreeing to look to the Munici- 
pality for the other third. He further shows,. that he com- 

~ pleted the work, and paved the corners of their property $*the 
latter of which he claims as for extra work done ; and that the 
defendants, on paying. him two-thirds,-received the other third ° 
from the Municipality, and refuse to pay it-over, orto pay him 
for the extra work. He prays judgment for a balance of $875 
75 against Saulet, and $231 66 against Madame Fouclier. 
The defendants, it their joint"answer, pleaded a general de- 


- 
e” 
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Easrexm=_{is nial + and -awerred, ‘they.were~not bound by their contract to 


‘pay. separately for work done on the corners, and that they had 
settled-and aid all-they bound-themselves for, by the terms~of 


saUERT Bn said contraet. 


/ The vévidence ’ supported “the facts allered by the plaintiff, 
but the Parish Judge ~was*of opinion; the plaititiff could only 
recover the- balance, which the defendants received from the 
Second Municipality, according to his contract. There was 
judgment for this amount in favor of the plaintiff, and the de- 
fendants appealed. — 


‘The plaintiff prayed an amendment of the judgment in his 
favor, allowing him his entire claim. 


Lockett 8 Miéou, for the-plaintift. 

Pichot, contra. 

Morphij, J. delivered the opinion of the court. 

Plaintiff undertook: to do certain paving and curbing’on the 
banquettes of property belonging to defendants, at the price of 
$3,25 per running foot, of which price defendants agreed, that 
they should pay two-thirds, and required, that plaintiff should 
collect, at his own risk and charge, the remaining one-third 
from the Council of the Second Municipality. The work was 
done to the satisfaction of defendants, who made a settlement 
with plaintiff on the 11th of May, 1838, in which it is stated, 
that the settlement is nota final one, hecause-there i is some 
dispute or difficulty as to the.work done at the several cornerg 
of the property.  It,is admitted, that notwithstanding the terms 


of. the.contract, defendants applied for and received ftom the 
Second Municipality the one-third of the expense of paving, 


which under the ordinances they were bound to pay; the ob- 
ject of this suit is, to recover the difference between the amount 
sqreceived, ‘by .defendants for one-third of the work, and that. 
allowed to plaintiff in the settlement, and some compensation 
for work done -on eight corners of the property, belonging to 
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Fy. Saulet, and seven-corners of that’of widow Foucher. The. BAsrexs-Drs, 
Judge below gave judgment for the surplus of-money-received = 
of the Seeond Municipality, but disallowed the-balance:of the . ©™*eH?r 
claim. The defendants appealed ; and the plaintiffsprayed-for saucér'wr s 
an amendment of the judgment, which he contends-should have -* 
granted the whole of hisdemand. This case having beenswb- 

mitted without argument, it is not edsy- for usto perceive -the 

grounds, on which- plaintiff ’s:demand is-resisted. There eould. 

hardly ‘be any: dispute "as fo the portion-of the-claim allowed-by 

the Judge belowt.« By -his contract: with defendants, plamtiff 

was to receive $3 25 per foot for two-thirds of the work, and 

he was to be paid for the other third by the Municipality at the 

usual price, which we understand is $3 50 per foot. The de-.- 

fendants who have réceivéd “this difference, are clearly bound 

to pay it over to plaintiff, who under his contract was entitled 

to it. We cannot see any more difficulty in the other part of 

the claim. Defendants engaged to pay $3 25 per rungmg ” 
foot, without : any resérvation whatsoever ; materials have been 
furnished, and work «has been done-at the corners of their Where mate- 
property as well as in the.other parts of it. Had they intended a 


2 nished and work 


done on the de- 
not to pay any thing for that, portion of the banquettes at the a” sae 


corners, which is not exactly in front of their property, they mises and for 

iheir _ benefit, 
should have -made.a stipulation to that effect ; plaintiff would-6t they are bound 
would not have assénted t6 it 5 “buthavitig mide 168th 1 resér- af dc — 


. work was not 
vation, and having suffered plaintiff to do this part « ‘of the work, > mipulated'for in 


as well as the rest, defendants are bound to.compensatedim the contract for 
other work done 

fax it.,- We understand, that it is customary with the Secondeat the same time. 

Municipality, not to pay any proportion of that part of the 

work ;and that this is the ground, on which theclaim “is «re- 

sisteds.. If. such” was~the well known rule or usatfe inthe 

Secotid. Municipality on this subject, defendants’ must “have 

expected to pay the whole cost of that portion of the banquettest 

for it cannot.be supposed, that they-intended to have left it-an- 

done. .Theit,refisal.to-pay appears to us the more unreason- 

able, as-plaintiff has deducted from-his elaint onedhird’ of+the: 


cont-pf. this .part-of the-work ; thus placiyg4herw. the sme* me 


\ 
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oa ae. situation, as though the Municipality had contributéd their or- 
——~ dinary proportion of the expense. 

=— _ Itis therefore ordered, adjudged and decreed that the judg- 

Jup¢k . ‘ment of. the Parish Court be reversed ; and proceeding to give 


6F DISTRICT 
court. such judgment, as in our opinion should have been-rendered 
below-: It is ordered and adjudged, that plaintiff'do recover 
from Frangois Saulet three hundred and seventy-five dollars and 
7% cents; and from widow Foucher the sum of three hundred 
and forty-five dollars and 66 cents ;‘and that each of said de- 


fendants pay one-half of the costs in both courts. .. 


ee 
= STATE vs. JUDGE OF DISTRICT COURT. 
AN APPLICATION FOR A MANDAMUS. 


An injunction should nog be granted to suspend an execution, on the ground 
that the petition for a suspensive appeal and appeal-bond were lost, before the 
appeal was granted. 


x y The resignation-and subsequent failure of one of the plaintiffs, who was a party 
toa judgment as Sheriff, furnish nq excuse ‘for the defendant, to-withhold pay- 
ment to his suecessor in Office. 


. This-is an application for a eentiansins to compel the District 
male Pr va to grant an injunction in a certain case, to stay an 
execution. 
Thomas Hughes, J. Bellow Jr., C. F. Hozey as-Sheriff, 
recovered’ a’ judgment against the La. State, Marine and Fire. 
Insurance Go., on a policy of insurance on the schooner 
Frederic Arnet. 

The attorney for the Insurance ee alleges, he filed 
his petition with the clerk, and an appeal-bond, to obtain a 
suspensive. appeal-in.said ease ; but that both the petition and 
bond _ have been:lost or mislaid, and the time elapsed for obtain- 














oe? 


on said judgment, and the Sheriff is proceeding to seize and 


OF THE.STATE OF LOUISIANA. 543 


ing sucl appeals. He further states, that execution has issued. Eusrens re. 
May, 1841. 


sell property; that the judgment is partly in favor of Hozey, “as 


vs. 
in his official character as Sheriff, and he-has resigned, and _—junex 
OF DISPRIPT 


_also made a surrender of his property, and is not entitled to re- cant. 


ceive any of said money. That he applied for an injunction, 

to restrain and prohibit the Sheriff from proceediug on said 

judgment and execution; which was refused; and he prays 

for a mandamus, compelling him to grant the-said order and 

writ of injunction. , . 
A rule was taken on the District Judge, to. show cause,“why - 

the mandamus should not issue as prayed for. ° 
The Judge showed cause, and the court-took the case into. _ 

consideration. ; 


¢. M. Conrad, for the application. 


Martin, J. delivered the opinion of the court. 


On a rule to show cause, why a mandamu§ should not issue, nl 
directing the District Judge to grant an injunction in the case sa egg? 
+2 a a >. .@& 
of Thomas Hughes et al. vs. Louisiana State, Marine and Fire e 
a a 


Insurance Company, he. showed for cause,. that the injunction 
had been demanded on three several grounds : 


1. Phat the defendants in the above suit had-deposited in the 
Clerk’s office of the District Court a petition and appeal-bond 


‘from the judgment rendered against them, within the legal de- 


lay for a suspensive appeal; which petition and bond have 
been lost. 


2. That the said judgment is jointly in favor of C. F. Hozey, 
in his official character as Sheriff; but that he has resigned, and 
is no longer authorized to receive said debt. 

3. That Hozey has made a surrender of his property to his 
creditors, and can no longer sue for or receive moniés due to 
him individually prior to his cession. : 

It appears to us, that the applicant has mistaken ‘his remedy, 
if_any there be. On discovering, that his petition and appeal- 


* 








Se 


Bene 
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Eastern Dis, bond.wefe lost,-it was his duty, immediately to.de evéry thimg 
- May, 1841. 

-_~’_____ in his power, to prevent the ill consequences of this accident. 
— He should-have prepared another-bond, and presented it to’ the 
JUPGE Judge, with a new petition of appeal; stating the- previous 

QF QIsPRICT % j 
covyr. facts, and loss-of the first ones. The Judge-might then have 


considered,-whether-these facts authorized the granting of any 
An injunction Other, than a devolutiye appeal; and if they did, whether. the 


should not be execution, that Had-“issued. in the meantime, might have been 
granted to sus- 


— _——— enjoined. If the party thought himself injured bythe decision 
ion, © on ie : ‘ 
grqund that the of the Judge ‘on either of these points, he might them have re- 


yetition for a mae A ; 
iaeeuies ap- sorted to us for relief... Were we to- order an injunetion to issue, 


peal and appeal- ena . : : 

Fonds were lost, the execution of-a judgment, from which there is no-appeal, 

before the ap- would be indefinitety suspended. - 

péal was granit- ‘ 

ed. II. The resignation of Hozey, one of cle: plaintiffs in said 
The resigna- ; 

tion and subse. JUdgment, as Sheriff of the Parish, may give rise to the 

guent failure of question, whether his successor, when the money is received, 

one of the plain- 

tiffs, who was a May pay it over to him, or retain it. by, virtue of his office ; 


party to A~judg 
a “ Shari: but it is.no reason to delay the collection. 


— ex- “411. If-Hézey has failed; and ceded his property to his 


fendant. to with- ; "9 4 Fea Vee “> : 
or cined creditors,” the right of the Syndic; to receive the money 


— shecessor in when collected, may also give fise fo another question ; but 
onice, 
“this is no’ reason, why the collection of. it should be de- 


.* 


-layed. 
-It is therefore ordered, that the rule “be discharged: 


*« 
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HARRAL vs. VANORSTEN, om .Easrerx Tye 
May, 184i. 
APPEAL FROM THE COMMERCIAL COURT OF “NEW ORLEANS.~ ~ a 
— HARRAL 
Surgeons of regiments in the state militia, have the same rank as those in the | sammie ’ 
U.S. Army, whose duty it is to attend those who may he wounded in the ser- ' 


vice, or on parade as a militiaman. 


So aregimental surgeon ¢annot maké a private charge and be-entitled’ to com> 
pensation for dressing the wounds and curing a soldier wounded’ on pardéle, 
even when not in active or actual service. 


This is an action on 4 physician’s accotint for services reri- 
deredin dressing the wounds and‘curing tlie défendant, who-was 
severely hurt while on parade the 22d ~neny 1839, bei the 
accidental explosion ofa-cannon. 

The plaintiff alleges that the defendant is indebted to him 
for his attendance as a physician and surgeon in the sum 


~ 


ake 


claimed, and for which he prays judgment. 


, The defendant denied that the plaintiffs services'were worth 
what he. charged, even if he (defendant) was responsible ; 
which he denied. That the plaintiff, being surgeon to the 4th. 
regiment, was present in his official character, when this de- 
fendant was severely wounded by the explosion or premature ) 
discharge of a cannon, and attended, dressed his wounds and . 
rendered the necessary medical aid until he was 5 cured,, which ies 
his duty required of him to give to every officer and soldier whe - 
might be wounded or injured in actual SeTVICC, on. _patade .« or 
otherwise, without being entitled to receive from such per- 
sons any compensation whatever. 


Upon.these pleadings and issues the case was.trieds . ° 
The evidence .accorded: with.the allegations. .There was. 


— ~ 
. . z - ae 
Greiner, for the plaintift ad ia. 
. ~ poss PS, ~ eine Sas > iose 
Benjamin, contra: , 28%% ee tae bp tdonn 
: ; Boe 


, rae Sta. 
ewe for the defendant and the plaintiff appealed. ef m3 a 
es : 
ve 


Me 7 « 


- Sass gue 3° 

. | > gi . 
= ot Sips 

This 1s.an action to recover the “suur of $397 75 -balenee af” i ie 


69 VOL. XVBII." 


Garland; x delivered the opinion of ‘tfe- éourt. 


“ , 
— ° 
34; sa *. . 
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Fisreaw* Drs, account for services rendered as a physician and surgeon. The 


May, 1841. 


HARRAL 
v8. 


VANORASTEN. 


wtrose diye 





™ 
have the i the act, 1834, relative to the militia, p. 143-4, a surgeon is a 
_ kw, constituent part of every regiment. 


defendant resists the payment on the ground that it was the 
duty of the plaintiff to attend on him without compensation. 

It appears the plaintiff is the surgeon of the 4th Regiment of 
Louisiana Militia. The defendant isa private in an artillery 
eompany attached to.that regiment. On the 22d of February, 
1839, both plaintiffand defendant being on parade, the latter 
in obedience to the command: of his proper officer was loading 
acannon, which was fired prematurely, or exploded, and se- 
verely wounded him. The plaintiff was immediately called to 
attend him; and not only did so that day, on the ground, but 
faithfully attended him afterwards, until the 4th of May fol- 
lowing; and, by his skill and attention, probably saved de- 
fendant’s arm from being amputated. The evidence not only 
establishes the services, but their value. On the part of the 
defence it is shown by two physicians, who have been sur- 
geons of regiments, that they consider the appointment of Re- 
gimmental Surgeon as honorary, and each of them say they have- 
attended a person for a considerable time in nearly or exactly 
the same situation, and did not suppose they were entitled to 
charge for their services; ‘and one of theth had refused tom- 
pensation when offered. 

‘The counsel for the defeace relies on the custom, which he 
‘ontetids he has proved, and upon the law, which miakes it the 
duty ofthe plaintiff to have attended on his cliént. 

“Phé first grourid of defente we think cannot avail him, as he 
has not proved enough to establish the existence and generali- 
ty of the custom; 7-La. Rep. 215, 221,529; nor has he 

of Shown it has been generally acquiesced in ;- 14 Idem 490. 
The second grourid is more tenable. By the 6th section of 


The 15th section says, 


to attend these S4zgeons in the militia shall have the same/rank as snrgeons in 
She. cunts ‘ath, the army of the United States. 


The 17th section- assimilates 


=e 6n the duties to those of officers of similar taik in the army of the 





“United"States ; and it is wolldJenoyn that the ane duties of 
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surgeons in that service, are to attend upon these who may be Easrenn ths, 


wounded whilst in the discharge of their duties, and a regular ey. 
compensation is allowed them bylaw. We are bound to pre- eo 


sume the legislature have some object in view in the creatiOn yanousran. 
of every office known to our laws, and if to-some officers no ¢, 
compensation is allowed, it is upon the assumption the duties Bent! Barger 
required of them would be so light and irregular, that none — ‘oes 
that would be adequate could be affixed. But when it shall be to 
made known to the legislature that actual and beneficial ser- yo pee ie 
vices have been rendered, we are not at liberty to doubt their #8 my ier 
disposition to compensate the officers who have performed rade; even 
not ih agtive ov _ 
them. b 

We think surgeons are appointed for some purpose,-and we 
know of none more appropriate than dressing the wounds. of 
those who have received them whilst obeying the orders of 
their officers on parade. — It is sufficiently hard on a citizen to 
be taken from his ordinary pursuits to attend to militia duty and 
suffer the: pain from wounds received in consequence, without 
being compelled to pay all the expenses attending his cure, 
We believe it was the duty of the plaintiff to.attend on the .de- 
fendant and he must look for compensation to those jn whose 
service he was engaged. 

We are not to be understood as coinciding with the yiaia- 
tiff’s counsel in the extent to-which he thinks the principle es- 
tablished may carry us. We do not think the plaintiff is ta be 
physician of the regiment in ordinary cases as well as surgeon, 
but in cases like the present, his official name indicates his du- 
ties as distinctly as we can state them. 

The judgment of the Commercial Court is therefore affirmed - 
with costs. 








* 
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Eatren®. Dns. © S| © ~SDUNCAN vs, HAWKS ET AL. 
May, 1841. - =e. P ; data 
a . APPEAL ‘FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
“a aN e 


nite cet. The plains. must allege and prove, that the act of the master ofa vessel, in tak- 
ing on board his slave, and employing him as a cook, caused him an injury 


~ . “. ‘which the owners vould have prevented, but did not, in order to render them 

3 i . » ee 

“° “Xow oll Hable. . Owe ‘ . : z A 
a ~"" 'Phé statute of 1835,.making the owners of vessels and steamboats liable fer the 


oar 
. 


wee ee \. value of slaves;.carried out of, or from one part of the State to another, without 


i. '4 rele _ the consent ef the owners, does not apply to a.case, where the master merely 
a. 

ed ee at 
Ses. '  ’The plaintiff alleges,- he’ isthe owner ‘of a slave, who 
we © &"~absconded, and that the defendant, who is master of the schooner 
Molaeska, while lying in port, employed his ‘said slave as a 

os" ‘ook on board for several: days, without his (plaintiff’s) know- 
ledge or édhsent, and to his damage; in the loss of time and ~ 
dimimisled value of said slave, in the sumof $1000. ~He de- 
mands, that the defendant ‘be arrested; the owner being» also 

: ‘vesponsible, and residing out of the State, that- the vessel be 
provisionally seized; and that he have judgment for” his 
damages, with privilege on the schooner for the payment thereof. 


: employ s the slave as a cook on board of his ‘vessel i in , for a few days. 


re P = 


The owneis appeared by counsel, and excepted to the plain- 
tiff’s petition, averring that he showed no cause of action against 
them, tidt against ‘the schooner owned by them. 


A "The defendant Hawks, master of the vessel, excepted to the 
jurisdiction of the court; that the law granted to the criminal 
court exclusive jurisdiction of such matters ; and that this suit 
is premature and cannot be maintained, because the law does 
pot allow a civil suit for damages, as in this case, unless the 
same be instituted subsequently to, or at all events concurrently 
with, the criminal prosecution. 

Upon these pleadings and issues, the District Court gave 
judgment, sustaining the exceptions of the owners; and dis- 
missing the suit as to them ; and overruling those of the defen- 
dant. The plaintiff appealed. 


Eustis §& L. C. Duncan, in propria persona, for the ap- 


~ Y 
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pellant, insisted, that the construction given to the statutes, in Exerunn Dis: 
1 lay, 1841. 
relation-to the transportation and employment of slaves, without a 


the knowledge. and consent of their owneTs, was erroneous, and — 


the judgment should be reversed. 1 Moreau’s Dig..3795380; sawxs a at. 
Acts of 1839, p, 1203 Idem, 1835, p. 152. ia 


° a ee 
¢ ® : . . 


Benjamin, contra. 


Morphy, J. delivered the opinion of the court. ak~ @ rene 
- The petition charges, that plaintiff’s slave, a-cook, having ws Sid 
absconded from him, was found on the 29th of May, 1839;4in. *- + 
the employ of J. B. Hawks, master.of the schooner Molaeska, re 
lying in the port of New Orleans, and aboutto sail feorTampa —*. Wis 
Bay or New York; that said slave was and had. been for some “= _ r 


days employed by said Hawks as-a cook on board-the schooner, ‘=~, ia 7 
and was so employed without the knowledge or consent of the “~*~ et 
petitioner; and-to his damage in the loss of time and the _ 5 
diminished value of his slave, in the sum of one thousand dollars. 

The “pétition concludes with a prayer for a provisional seizure 

of the vessel, to secure his lien on her, and for a judgment in 

solido against her master and owners. .To this petition, the 

defendants filed separate exceptions. The master put in.a plea 

to the jurisdiction of the court, which was overruled ; and the 

defendants demurred to the sufficiency of the matters set forth 

by plaintiff, as furnishiag against them any right of. action. 

This last exception having been sustained, plaintiff appealed. 


~ From the averments in the petition it is clear, that the own- The plaintif 
, : ainti 
ers of this schooner are sought to be made liable, not on a con- must aHeége and 


Te 5 rove, that the 
tract made by the master in the scope of his powers, but for a a of the master 


i ae" se oe . of a vessel i 
tort by him committed, to wit: the receiving and employing of taking on bogrd 
a-slave on board, without the consent or knowledge of his bis Slave, and 
; oe employing him 
master, in violation of our laws. The petition does not allege, asacook, caused 


a. Neues “ seis or him an inj 
that this illicit “act, which hascaused injury to plaintiff, could which he ‘seer 
have been prevented by the owners, and that they havenot “"s, CouNl “hane 


ioe 
; ain ones tel : did not,éa 

sain eel the repeated adjudications of this court, and . rape. then 
positive provision of our laws, the averment and proof of this liable. x. 


. 
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Easreun Drs. Circumstance is necessary to render principals accountable for 

eo damages, resulting from the acts of their agents, La. Code, 

—" art. 2299; 1 Moreau’s Digest, 119 and 121, 379.and 3804 
uawkKs ETAL. 8 Martin, N. S..504; 8 La. Rep, 587. ° 

The statute of 1835, which is Folica on as s giving plaintiff a 

uae privilege on the schooner, and as establishing the absolute ~ 

owners of vessels liability of her owners, cannot, in our opinion, be made to ap- 


and steamboats . 
liable for the ply to the case before us. It declares, that if any slave or 


peor erp slaves be carried out of this State, or from one part of the State 
—— part‘of to another; without the consent of the owner, in addition to the | 
Cher, without sfinedy already given.to the owner of said slave or slaves, 
acta -~ against the persons mentioned in the aet, approved the 13th Fe- 
case, Where the bruary, 1816, the owner shall be entitled, besides, -to sue the 
en ~~ ewners of said steamboat, ship, vessel or other watercraft, and 
"dave as a epek 1, recover the full value of the slave or slaves so carried away, 


Qn boatd of hfs 
egy oo “yy with damages, and the- said owners shall be,considered bound 
jointly and severally to make good such claim. See Acts’of 

1835, p. 152, sec. 1 and 2. 

From the express term of this amendment to the law of 1816, 
it is clear, that for the greater protection of this.species of pro- 
. perty, the Legislature intended to render absolute and uncon- 
ditional the liability of owners of vessels in two. cases, to wit: 
when a slave is carried out of the State, or when he is removed 
from one part of the State to another, leaving, in.all other cases, 
the law as it stood before in relation to the liability of such 
owners for the acts of their agents, and to the remedies already 
given- by existing statutes. In the present case,-the slave, who 
~* had only been employed on board a few days, was recovered 
by plaintiff; the master was undoubtedly liable to him in 
damages, independent of the criminal prosecution, to which he 
: had subjected himself by his unlawful act: as to the owners, 
2 their exception appears to us to have been rightfully sustained. 
3 The judgment of the District Court is therefore affirmed 


. e*." with costs. 
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DERBIGNY os. PEIRCE, Dative Testamentary Executor, &t. E,stern a 
May, 1841. 


APPEAL FROM THE COURT oF PROBATES FOR’THE PARISH AND CITY OF DERBIGNY 


" 5 Us. 
ort age og 
The order of the Court of Probates for the registry and execution ofa will and PESTAMENTARY- 


appointment of a Dative Testamentary Executor form a judgment, which must -&xBouTOR, &e. 
have its effect until reverséd by appeal, or action of nullity. 


An action of nullity will not lie, unless for some oné of the enumerated grounds 
mentioned in the Code of Practice. ° 


+. 


The plaintiff admitted he was indebted to the succession of 


“the late Francisco Tacon, in the sum of $11,000, which he-was 


ready and desirous of paying; but he-denied that the defendant 
was properly authorized to receive it and give him a valid_ac- 
quittance therefor. He prayed that Levi Peirce, Esqr., be 


‘cited and that the order of court appointing him Dative Testa- 
._ mentary Executor be annulled and set aside; and that the - 


court provide for the disposal of said sum of money, and for his 


‘valid. discharge and the release of mortgage resulting there- 


from. 


The defendant averred he avas 3 regularly and legally niolen 
ed Dative Testatnentary Executor of the last will of Francisco 
Tacon, deceased, and as such.authorized to receive the debt - 
due his estate; and that by substitution he-is-also attorney in 
fact and agent of Louis Potestad the executor of said decedent ~ 
_in Philadelphia, and he. annexes-his powers. He prayed for ° 
"general relief, &c. 


Upon these pleadings and issues.the parties-went to trial. 

The Judge of Probates decided that this was'an actién-of mul- --. | 
lity;-but he was unable to perceive any nullity in-theordery . 
sought-to -beannulled. There, was.judgment dismissing the 


suit and the plaintiff appealed. 


“e@ 


Labarre, for the plaintiff. - 


Defendant in propria persona. -, ci, ileal 


Martin, J. delivered the opinion of the ¢ourt.. . - i 
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Exasrens Das; - The plaintiff aékndwle@ges himself to be a debtor of thé és- 
1841. 

-_ —_—. tate of the late Francisco Tacon, and atl that the appoint- 

pexmext ment of the defendant as Dative y Executor of 


V8, 
Petter, the deceased, is illegal an ving left an 


tamenswuis executor who qualified under the wil] in the City of Philadel- 
a phia; the place of the testator’s decease. He prays that: the 
Appointment be rescinded; and that the court make such pro= 
vision as will enable him.to liberate himself by paying what he 


4 owes to said estate, to some person duly authorized to receive 






— ; * 


The defendant answeréd that besides being dative executor 
as-aforesaid he is the attorney in fact of the executor undef the 
will, who resides in Philadelphia; and as such is authorized to 
reeeive the money and grant a falt — of the debt and 
mortgage. 

The Court of Probates considered this action as one of nul- 


lity, and declared that it was unable to perceive any ground of 


nullity ; dismissed the suit. The plaintiff appealed. 
The counsel of the plaintiff contends; 1. That the pretended 


' testament, offered in evidence, is nothing but a copy of atran-— 


Saction made im Philadelphia of an instrument of writing pe: 
porting to be a testament. ¥: That’ the testament or a copy 


idenéé ; and that neither’ a translation or a copy of a transla 


: at wpon which to order the exéeution of the will; nor ‘to ap- 
The order of Point a dative testamentary executor. 
tle Court of : : 
Probates far.the*  L¥ appears to us that’ the order for the registry and execa- 
registey and y -tion ofthe will, and the appointment of a dative téstamentary 
ecution @ awill 
and —_appoint- executor, form a judgment which must have is effect unti- it 


ment of a Dative 
Testatmentary be reversed by appeal in this court; or in an action of nullity in 


Executor form a 
Selebemt, whieh the Court of Probates. The plaintiff has resorted to the. last 


— =. its mode; and the Court of Probates has correctly concluded that 
elec n re- 
versed by appeal he has mistaken his remedy. The original judgment sought 
ar action of mul- 
lity. to be set aside, utthe, preserit suit, is not appealed from.- We 





with the necéssary authentication can alone be received in ev- * 


‘tion made out of the state, can be considered as legal evidehce- 
_in our courts. 3. The Probate Court had no evidence before- 


— 
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therefore cannot attend’to any objections to its cérrectiess Or Eastgns Drs. 


legality. Bh. Sool 
The judgment in the action of nallity is the only one before Rocker 
us. The legislaturé*has specially.enumerated in the Code of MoNmoeE. 
Practice, the grounds on which a judgment can be declared pee 
null by the court which had rendered it; C. Pr. art. 606, 607 nullity will not 


lie, unless f 
and 608. The nullity sought is not enumerated in any of the semnaanatdiee 


above articles, and the grounds set forth do not exist in the case queends a 
“ twoned in the 
apiecedingn Code of Prac 


The plaintiff required the Court of Probates to mele some tice. 
provision for his liberation from the debt by a valid payment 
which he declated he was ready to make. -Had he pointed 
out a specific provision he might have called on us to say 
whether the court erred in refusing to make it. The court 
was not bound to select any, on a general proposition for re- 
lief. He would not have been assisted by the reversal of the 
judgment of the Court of Probates. . 

It is therefore ordered, adjudged and decreed that the judg- 


‘ment of the Probate Court be affirmed with costs. 


CROCKER ¢s. MONROSE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The pledgee is bound to take care of the thing pledged as a prudent administra- 
tor, and is answerable for the less or decay of the pledge occasioned by his 
faul€ or negligence: 

‘Fhe pledgee, in case of destruction of the pledge by mevituble accident, must 
prove the identity of the pledge, agd-that he used every diligence and care to 

_ preserve and saye it, to entitle-him to recover back the sum advanced on it. 


This is an action to recovef the sum of $312, which tlie 


‘e»plaintiff alleges he advanced to the defendant’s wife on the 


%* 


Pledge- -of hef jewels. He —penpe states that the defendant 
70 VOL. XVI. 
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Kasrenn Das. authorized his wife to make said pledge, and .receive.. the mo- 


"May; * 184% 


Pine v4 


CROCKER 
es. ~ 


MONROSE. 


— ney on it, and which enured to his benefit. He also produces 
the wife’s receipt forthe-money and deseription of the articles 
-put.in pledge ; and, alleges they were destroyed by the burn- 
ing of hjs house which happened” throv&h unavoidable 
accident. . 

The Agteplent after ening the pel issue, set upa 
reconventional demand for the return or value of the jewels 


"2 put in pledge, which he described and estimated at $600. - He 


ayers he tendered back the money and demayded he return 
of the pledge which the plaintiff refused. . 

The evidence is fully. stated in the opinion of the court, and 
‘appears to. have. been insufficient to make full proof of the 
identity. of the pledge, of its actual and inevitable destruction by 
the burning of plaintiff’s house, And on the other hand there 
was.no evidence af the-tender, - 

- There was judgment for the Seti and thee plaintiff 
appealed. 


Elwyn, forthe plaintiff and appellant. 
Sevier, for the defendant. 
Simon, J. delivered the. opinion of the court. 


This suit was instituted on a written instrument subscribed 
by the defendant’s wife, in the following words: “ Received, 
New-Orleans 3lIst..Qctobety 1837,» of Elisha Crocker, three 
hundred and twelve dollars, to be repaid in sixty days from 
this date, and as‘a collateral ‘security for the repayment, I do 
héreby place into his “hands, the following articles, viz: 1 pr. 
diafnond ear-rings, two diamond rings, one diamond breast-pin, 
1.pr-.geld buckles, one pr. gold ear-rings with breast-pir 
(signed) F, Monrose.” + Plaintiff also represents that the ar- 
tickes- theteifr mentiotted were if his house, safély deposited 
withamoney. and, other valuables belonging to him;. that seid 


house was during his -absence, totally consumed by fire, -artthear 


‘hat said fire was not.to be -ascribedsto any, fault of his or-o§, 


Pg 


9 
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ahy of lis* agents, and was-the result of itevitable atéident. Extreny* Dis: 
He further states that thé rherrey was bétrowed by defendant =. 
thtough the agenty of lis wife, ho wds wuthorized by him, — offvonnt 
and whose acts he has approved ;~that the sufm*loaned wa” ™0Xndse® 
applied to the defendant’s 6wn ptrposes;~and that Sail defen 
dant’s wife is in the habit of transacting: a abel agit “of all 
business. ee red 

The defendant first pleaded the general issue, and fdither* 
averred. that the Jewels “were of the value of $6003.that they 
were. deposited for the repayment-of $312 loaned. to his wife ;. 
that he never authorized - his-said wife to borrow -said- fnoney 
and give the receipt or obligation annexed to, plaitiff’s peti> 
tion. He also alleged that along time previous4o the institue.. 











1 tion of this suit, he tendered to the. plaifitiff at his domicil and. ; 
m the presence of witnesses: the amount-of the money loaned 
with interest, and demanded-the delivery of the.Jewels, -but — 


that plaintiff refused to deliver the same; that*he madevrepeate 

ed demands at different periods to the same effect ; ; and notified 

plaintiff of his readiness to repay at any time the said sum of Z -.¢ 
money with interest on his delivering the Jewels, holding ie = 
plaintiff responsible for the value of the same to the amount “ > 


aete nasal on 

of $600, which he pleads in reconvention. He prays judg: "+a 
ment accordingly. , “eee ° 
ae & ¢, 
There was judgment below against plaintift, and in “fav OF we a 





of the defendant, with costs of suit; from which judgment, the ” Noy at 
| plaintiff appealed. . "°e 
The only evidence adduced in this ease, except the produgs oe a i 
tion of the receipt sued on, is relative to the destruction by fire < + -%°°- 
of the defendant’s Jewels, and it is very loose and unsatisfac- ‘Ml “hoe 
tory. One of the witnesses shows that plainti” s house was * + =. 3 
| burned down ; that the fire was sudden and rapid; and that . 


some pieces of metal which were white and hard were picked : 
‘ . ~ e 


up among the ruins. The other witness proves that he -was  * a 
living at plaintiff’s house at the time of the fire ; that he saw a » 
box in the house containing Jewels, which box was put on the ~ os 
top of an armoir; that plaintiff took down the box, feok out 


* 











a 
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Exstexw Das. some specie and put some back again in it; that a day or two 
_ May, 18 before going away, the plaintiff took the Jewels out of the box 
—" and put them back again, and then put the box on the top of 
MONROSE: the armoir; that the box was burned with the fire; that he saw. 
the_pieces after the fire, found some metal melted up which 

was supposed to be the Jewels, and that he has every reason 

to believe that said Jewels were in the box when the house 


burned up. 





With this unsatisfactory evidence, it seems to us that this 
case is not in such a conditiow.as to enable us to decide upon 
the-rights or liabilities of the parties, and that neither of them 
is-entitled to any judgment at our hands. The plaintiff has 
adduced no proof of the authorization of the wife -by the de- 
fendant, nor has he sufficiently established the other allegations 
contained i his petition, upon which he seeks to make the 

~ defendant. liable, and te free himself from the obligation of 
testoring the pledge. 


It is true, that according to the art. 3134 of the La. Code, 
* Pcs the ‘pledgee is only answerable for the loss or decay of the 
eareof the thing nledgé which may happen through his fault; and that under 


d as a 
— pong the art. 1902, his principal obligation is to take all the care of 
prcene a the thing pledged that could be expected from a prudent ad- 


the Joss or d 
- “of ite ministrator4 this rule being subject however to further restric- 
— is ios tions or modifications. But'here the evidence does not satisfy 


al or negli--ys that the very Jewels in question were destroyed by the fire 
oi the plaintiff’s house during his absence, as by him alleged; 


im™ case of des- ¢h : . . : F 
@édien of the they are not in any manner identified; and if they were the 
pletige by inevi- same, it is not shown that any degree of care and diligence 
ta accident, 

must prove the has been used to save and preserve'them. If, with regard to 


aan = the pledgor, he cannot retake the objects pawned without 
he used een Paying the whole amount of the debt in principal and interest; 
diligence g Paying 

crew prose on the part of the pledgee, the restoration of the pledge is a 
and save 

evtitle him I condition without which a recovery cannot be had; they must 


back 
Serenata ae place simultaneously; and in order te be discharged from 


onm. this obligation, the pledgee niust show not ‘only that the thing 
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pledged is lost or destroyed, but also that he unsuccessfully Easrenn Dis: 
| used all necessary. care and. diligence to preserve itz _ a 
| This nrakes it unnecessary to inquire into-the legal effect of  W?-LIAmer 
the offer made by the defendant to paythe amount of the-loan,. wenpenson,. 
as even supposing that his (said defendant’s) allegations coult 
be considered as a sufficient ratification of the act of his wife, 
the plaintiff, from the insufficiency of his evidence, wowld-not 
be.entitled to a judgment. 
As ta. the reconventional demand set up by the defendant, 
there is no proef whatever of the value of the~Jewels; and 
were we ready to.say that the objeets pawned belong to him, 
and that he has a right of recovering them or their value, we 
4 should be without any criterion upon which our iene 
could be based. 
With this view of the case, we think that the. judgment 
appealed from, so far as it allows nothing to either of the-par- 
ties, is correct, but that it ought to have becia limited to a mete 
judgment of nonsuit. . 
It is therefore ordered, adjudged and deereed that the budg- 
ment of the District Court be affirmed with costs, and. flrat the, 


same be so modified as to have only the effect of a nonsuit. « 














WILLIAMS vs. HENDERSON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a defendant owns a plantation, with a dwelling-house, in a distant Parish, 
and where he has vesidéd for sevetal years, except oceasional absence in 
~ travelling, and afterwards opens a commission-house in New Orleans, with a 
view to try the commission business, and keeps his family. at a boavding-hoase = 
Heid, that it is not sueh a change of domicil, .as will authorize a suit against 
him within twe months afterwards at his new residence. 2 
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Wastrax pe ‘This is ah action acainey the drawer of a bill of Exchange, - 


Mag; \ 


— 
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drawn at Warrenton, the 231 Décentber, 1836, on: Brander; - 
McKenna & Wright, of New*Orleafs, and by them-acce pted ; 


muNoened® payable to the-order of George Henilerson, 373 days-after daté 


The bill'was duly protested’ for non-payment af maturity; and” 


on the{st Noventber, 1840, fhis suit. tras thstittited: against 
We. Henderson, the drawer, for the sum of #3600; “with costs 
of protest and interest; for all of which saad Plaine prays 
judgment. 

‘The defendant, without admitting any of the allegations in 
the petition, pleaded a-detlinatory” exception, declining the 
jurisdiction ofthe court, or the ground, that hisTegal domicit 


and principal establishment are, end fora long’time have been 


in the Parish of Carroll; that he further excepts to the petition, 
int not setting dut the plaintiff’s place of residence. - 

‘Upon these -pleadings-and issues the*case was tried. 

The opinion of the court contains a full amd correct state- 
ment of the facts and evidence of the cases ~~ 

«There ‘was judgment overtuling ‘the exception, and for -the 


plaintiff for the amount of his demand. ‘The defendant ap=‘ 


pealed.: 


Th. Slidell, for the plaintiff and appellee, insisted, the 
judgment was correct, and should be affirmed. 


- Preston § Emerson, for+the defendant and appellant, 
contended that judement should be reversed, and one of non- 
suit rendered. 

The defendant’s domicil and principal estabhishment are in 


‘ the Parish of Carrol, and-not in New Orleans. Civil Code, 


42, and Tanner vs. King, 11 La. Rep. 178. 


Defendant must be cited at-the place of his domicil ; Code 
of Practice, 162; ‘and even if he reside . alternately in Carroll 
and New Orleans, he must be. cited, eg he —pn to 
‘ have-his pritteipal establishment. bid. 

Defendant fiever. declared his ~ intention change his 
domieil to New. Orleans, and has done no acts in that place, 
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which clearly, sgapifest an-inteation.to make it the place of Kasreaw, Dis. 
“| his domicil. Ibid. 168. 2... --. gil oy, 08 
ne WIULIAMG 
"Simon, J. delivered the opinion of the court. — = 


Delendastt is aniline from a-judgment. iat against 
| him for the-amount of a BiFof Exchange, by chim drawn at 
Warrenton, on the 23d of Deeember, 1836, on the commercial 
house of Brander, McKenna & Wright, to the order of George 
Henderson, -and subsequently endorsed Sy the latter.  *- 
Our attentions fitst called to the deelinatory exception taken 
by said defendant, on the ground, that -his legal domicil and 
principal establishment: are,-and have been for a long time, “in 
the parish of Carroll, and not in the parish and-city‘ef New Or- 
leans,-in which, he insists, he is-not suable. 
-- In support: of this .declinatory exception, several witnesses © 
haveb eén examined, Whose testimony shows, that the defendant _ 
has aplantation in the parish of Carroll, very well stocked with 
negeves and every ‘thing @l¥e necessary for carrying on apian- 
tation; that he.is now improving-said plantation, and was'lately 
putting up’, niee.“héuse tpon it; that he has noother red! 
estate in any other. parish; that -he has had a”plantation fn 
Carroll for the last ten-years;. hasarestded there since the Tatter 
part of- 1836, ereeted-a-house-on the sare’plantation fn“the same 
“a year,»dud. that with ¢he-exception ‘of spending a piirt’ of “the 
ve sunimer awey,-he-has‘constantly ‘resittedin Carroll-from 1836 
— up to-the.present-time (January,-1844)%-that hisifamily*restttés ’ 
= there, but:ave how in-New Orleans, spending afew months wt 
<4 a-bourding-tozse >that defendant’s and femily’s“prittcipal ¥e-" 
z* sidence is in the-parish-of-Carrolk; -that he’ is a member of the 
: police jury of said pauish, and-fias been repeatedly homé,-vitice 
; he. came: down to: thé city, « On theother hand} it™has Been 
| 4 __ @stablishéd:thiat the defendant-cnine=to tris tity itt’ September, 
; * 1840,,opencd, a cotton commissioli“hquse, and publishet-andtite 
: to that effect. inthe papers ;-~thathe has a sigtmover bis door a8 * 
a‘comanissionrmerehatt; and ts-here for thé purpesc-of tecetvs — 
ing any fxtorablée-eonsignment, whieh®may be mate'to hinr: 
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Rasretw ‘is. that he has Yentedsan office for‘some time, and rented a patt of 


it out; me of the witnesses testified, that he saw a circular of 
the defendant’s stating that he intended coming here to locate 
and establish himself, soliciting the patronage of planters and 
others:; that his consignments are small, few and far between, 
and that he-does not- receive- niueh cottor.’ Some of the wit- 
messes stated, that the.defendant-said,-thatif he could make 
eertain arrangements, he- would quit the-commission business 

d return: 40 his’ plantatien;. that-he>weuld not.accept any 
drafts, unless. he-had the.cetton in his hands; that he had Come 
dewn-here to’try the business; -and that, being a ntember of 
the.palice jury, -he frequently said; that-he would be back im 
time for the meeting ip June. ’ 

From this evidence, it does not appear to us clear, that the 
acts of, the defendant. are such, as to show on his part a manifest 
intention of removing fromthe parish of Carroll to New Orleans, 
and to.malse the city, the place of hisdomicil. The 42d article 
of the. Louisiana Code says, that “the domicil-ef each citizen 
is-in the parish, wherein his principal establishment is selected; 
and that.the principal establishment is that, in which he makes 
his habitual residence.” The art. 43 provides, that “a change 
of domicil.ig preduced-by the act.of residing in ahother parish; 
combined with the intention of making one’s principal -establish- 
ment .there.”” The art. 44 indicates an express declaration 
made before the judges of the parishes,from which and to 
which he interids'to remove, as being a sufficient proof of inten- 
tion and by-the art. 45, if not such declaratiowhasbeen made, 
the. proof of the intention must. depend upon circumstances: 
According tothe arf, 166 of-the. Code.of Practice, “ if a de- 
fendant-reside.alternately in different parishes, he must be cited 
in. thet,in which he appears to have his principal establish- 
ment, ox his halitual residences’ and “if his residence in 
each.appear to be negrly of the same nature, in-such acase he 
may be cited in-either, at the choice of the plaintiff, unless he 
has declared, pursuant t6 the provision of the law, in which of 
those parishes he intended: to have hiedomicil.” By the art. 
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167, ‘if the defendant change his domicil,~he must be cited Eastern Dis. 


: : : as May, 1841. 
in the parish, where he has resided within the last year, or Pa tno 


within that where he has declared, in the mannef preseribed by 9 “™™0*™S 


law, that he intended to have his domicil.”? And in the words #=®DERSON. 
of the art. 168, ‘if the defendant has mot made such a decla- 
ration, he may, nevertheless, be cited in the parish, where he 
lives, though he has not resided one whole year in it, if he has 
done in that parish, acts whieh manifest sufficiently, that he 
intended to make it the place of his domicil.” 
In this case, the defendant has made no declaration, has not 
resided one year in the city, and our inquiry must consequenthy 
be limited to the question, whether from the circumstances 
shown by the evidence, he has done such acts as to evince a 
manifest intention of making New Orleans the place of hid 
domicil ? 
As this court ‘has said- in the case of Waller vs. Lea, 8 La. 
Rep. 215, ‘‘the intention alone, however formally expressed, 
would not suffice ; it must be complied withby the act of resid- 
ing in the new parish.” In the case of Hennen vs. Hennen, 
12 La. Rep. 195, this court held that, “the act of residing must ,, Where ® oe 


ndant owns a 

be combined with the intention ;”’ and in the language ofthis — 

F a -awe - 

court, in the case of Turner vs. King, 11 Za. Rep. ¥78, ‘a house, in a dis- 

' eee ‘ , i tant Parish, and 

man’s domicil is his home, where he establishes his household, where he has re- 

and surrounds himself with the apparatus and comforts of life.”’ pai = 

Under a correct application of these principles of law and aso elling, 

is ? 

jurisprudence, can it be said that the defendant has lost or and afterwards 

eas ° f _ opens a commis- 

abandoned the domicil which he had in the parish of Carsoll, sion house in 
p 


‘ . pele y y N. Orl vith 
and that he has acquired a new domicil in the City. of New , ao 


9 , . . ° : c the commission . 
Orleans? Or can it be e¢onterided that his residence ifi each cee, oa 


place appears to be nearly of the same nature, and-makes him oe era 
é r ife- 

suable in either? What are his acts? after having resided for house: | Held, 
: ‘ ean that it is not 

a number of years in Carroll, where all his property is situated, sucha change of 
domicil as will 
authorize a suit 


and where he has surrounded himself with the apparatus and against — him 


where his. houschold .is established, where his family resides, 


within two 
comforts of life, he thinks proper and convenient to come down ne ic 
: wards at his new 

to New Orleans, in September, 1840, (two months before the residence. 
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Easrenn Drs. institution of this suit) to try the business, to open a cotton 


May, «1841. 


WILLIAMS 
vs. 


HENDERSON. 


. commission house, and to offer his services to ~planters and 
others as-a commission merchant; he does not bring his fami- 
ly with him, except to spend a few months at a boarding 
house. The consignments which he receives, are small, few 
and far between; he goes -home repeatedly during the busi- 
ness season; is a member of the police jury of the Parish of 
Carroll, where he expresses his intention to return in time for 
the meeting in June; and far from manifesting any determina- 
tion on a,change of domicil, he seems disposed to make such 
arrangements as to quit the commission business ‘and to return 
to his .plantation. - 

We cannot agree with the judge a quo in the conclusions 
which he has drawn from the acts of the defendant. They show 
nothing but an intention on his part to make an experiment, 
and to try if he could successfully undertake the comimission 
business in New Orleang during the winter; so far he must-be 
considered only as a sojourner; his motives are sufficiently 
explained by the circumstances, and it does not appear to us 
that he ever had any intention of remaining in the city longer 
than it was necessary to try the success of his experiment; his 
ulterior determiration was, perhaps, to depend upon the result 
6f his commercial pursuits, but in the meantime, his-domicil 
and principal establishment continued to be in the Pafish of 
Carroll. We are therefore of -opinion that the intention of the 
defendant being not combined.with actual residence, the pur- 
poses of the law are not satisfied, and that the District Judge 
erred in oyerruling his declinatory exception. 

For the same reasons, we do‘not think that the defendant's 
short and momentary residence or sojourn in this city is nearly 
of the same nature with his residence in the Parish of Carroll, 
so as to be sued in either; he may, perhaps, acquire it hereaf- 


“ter, by subsequent acts; but as the case stands at present, we 


feel no hesitation in saying that he was mot suable in any other 
parish but in that of Carroll. 
It is therefore, ordered, adjudged and-decreed that the judg- 
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ment of the District Court be annulled, avoided and reversed 5 Eastern Dis. 
that-the defendant’s declinatory exception be sustained, and ee, 
that this suit be dismissed, the plaintiff and appellee paying 44% —" 
costs in both courts. ; HENDERSON. 


be 


HALL & BEIN vs. BENDERSON. - 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Defendant’s domicil is in the parish- where he has resided pérmanently, notwith- 
standing his removal to New Orleans with the view to the commission business, 
and actually opening a commission house. 


This is an action on a promissory note for $1573 45, signed ‘ 
John Henderson & Co., dated at Warrenton, (Miss.) 80th 
March, 1839, payable the Ist of May following to the order of 
plaintiffs. They allege that the defendant, William Hender- 
son, is a partner of*said firm, and resides at present in New 
Orleans, and they pray judgment for the amount of said note, 


> 


interest and costs of protest. 


The defendant pleaded his domicil and averred that Ris resi- 
denge was in the parish of Carroll. The cause was tried on 
these pleadings and issues, and also on the evidence taken in 
the preceding case of. Williams vs. Henderson. 


There was judgment for the plaintiffs, and the defendant ap- 
pealed. 


Wray, for the plaintiffs. 
Emmerson, contra. 
Simon, J. delivered the opinion of the court. 


This is a suit on a promissory note of hand. The defen- 
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Eastern is. dant declined the’ jurisdiction of the lower court, on the ground 


May, 1841. 


that his domicil and principal establishment are in the parish of 


Bald a: sEIN Carroll-and not in the parish of Orleans, and that he ought to 
HENDERSON. have been sued in the ninth judicial district court for the parish 


ef, Carroll. This declinatory exception was overruled, and 
the defendant having answered to the merits by pleading the 
general issue, there was judgment against him, from which he 
appealed. 

The contest in this case ists the same with that in the case 
of Williams vs. Henderson, lately decided by this court, (ante 
557) as.to the question of domicil; both counsel have agreed 
to submit it without argument, referring’ us to the testimony 
taken on the exception in the said case of Williams vs. Hen- 
derson, to be applied to the declinatory exception in this suit. 
This is the’same evidence on which the question of jurisdiction 
was submitted to the court below; it ought to be governed by 
the same principles and reasoning, and our conclusion must 
consequently be the same. - 

It ‘is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be annulled, avoided and reversed ; 


that tHe decliratory exception filed by the defendant be sus- 
tained, and that this suit be-dismissed ; the plaintiff and ae 
lee paying the costs in both courts. 





























OF THE STATE OF LOUISIANA. 
BRANCH BANK OF ALABAMA vs. KRAFT ET AL. 


APPEAG FROM THE COMMERCIAL COURT OF NEW GRLEANS. 


* - 


An order on a garnishee to pay over a certain portion ofa claim in money when 
collected, arising fi6m certain notes in ‘his hands, does not effect the notes not 
yet collected, They still remain the property of the original owner and are 
liable to attachment by any of his creditors. 


This is an action, against J. H. Kraft, to recover the sum 
of $21,371, which the pldintiffs allege is justly due them; and 
that said Kraft resides permanently-out of this state, but has 
certain property, effects, rights and credits in the hands of 
James R. Sterrett, Esqy., which they pray may be attached, 
and that Sterrett be cited as garnishee to answer interrogato- 
ries. 

The garnishee negatived the seemeenmennied that he had any 
money under his control or in.his possession belonging to the 
defendant but showed he had a large- amount of notes or bills 
placed in his hands for collection ; and that he had accepted ‘an 
order to pay over a certain portion of a. claim against M. De 
Lizardi & Co., to D. W. Briggs, Cashier, (so soon as collect- 
ed) drawn on him by said J. H. Kraft. , 

There was judgment against the defendant for the sum 
claimed; and ordering it to be satisfied ‘out of the effects at- 
tached. ; , 

Execution issued and all the effects in the hands of the gar- 
nishee seized, amounting, according to the sheriff’s return, to 
$17,900. : " e 

A rule was taken on the garnishee to surrender up the 
notes and effects attached in hishands.. ~ 

The Planters and Merchants Bank of Alabama intervened 
in this rule, claiming the amount of the order drawn on Sterrett 
in favor of their Cashiex. 

The judge of the Commercial Court™ gave judgment for the 
intervenors for three sevenths’ of the claim on Lizardi & bees 


from which the plaintiffs appealed. 


~ 


Chinn, for the plaintiffs‘and appellants. ° 
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BRANCH BANK 
OF -AWABAMA 
U8. 
KRAFT ET AL, 


CASES IN THE SUPREME COURT 


1. The inferior court erred in rendering judgment for the 
intervenors. - . 

2. The court.should have rendered judgnient for the plain- 
tiffs for all the property attached, and-for all the property seiz- 
ed by plaintiffs’ under execution. 


3. By. the attachment against Sterrett, as garnishee, the 
plaintiffs acquired right to the effects in his hands. 

4, By the seizure, under execution, the plaintiffs acquired 
exclusive right to the. notes, &c., in the Orleans Bank, and 
should have been entitled, by- the judgment of the court, to the 
entire fund. — ; | 


C. M. Conrad, for the intervenors. 


Bullard, J. delivered the-opinion of the court. 


This is an action against Kraft as drawer of a bill of ex- 
change, which was duly protested for non-payment. The de- 
fendant being anabsentee, process of attachment was sued out, 
and James R. Sterrett, an attorney at law, was made garnishee. 

In answer to interrogatories, Sterrett says, “I have no money 
in my possession, or under my control, belonging to the de- 
fendant.”’ He then goes on to state that he has sundry notes 
owing by different persons, but principally by H. C. Cammack 
& Co., which he enumerates and describes. ‘To an interroga- 
tory whether those effects in his hands were not placed there 
to be appropriated to the payment of the bill sued on, he an- 
swers in the negative. In a supplemental answer the garni- 
shee, afterwards, says that at the time the answer was filed by 
him, he had entirely forgotten the acceptance by him-of a draft 
of J. H. Kraft in liquidation, in favor of D. W. Briggs, Cashier, 
for three sevenths part of the claim of Kraft & Co., against 
M. De Lizardi& Co., (when collected) which had been placed 
in his hands for collection; which acceptance was made early 
in 1838. That the notes mentioned in the first instance, came 
into his hands after the suit against Lizardi & Co. had been dis- 
continued by order of the plaintiffs’ agent. It further appears 


- 
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that, since the first answers, one of the notes amounting-to Easter» Drs. 
$1500 had been paid. " a Ps Pace ll 

It thus appears that Sterrett had, .at the time the attachment ‘aa — 
was levied, nothing ‘elsé™belonging to the defendant, Kraft, a. 4 ~_ 
and the evidence shows that a part of the original claim against 
Lizardi & Co., amounting to about $14,000-had been receiv- 
ed by him and paid over to Thomas Barrett, acting as the 
agent of Kraft. ’ é, 

Why Sterrett did not pay to the bank in discharge of the ob- 
ligation he had contracted, :to pay over’ 8-7 of what he might 
collect from Lizardi & Co., to theif Cashier, need not now be 
examined. It is clear he had no longer the fund in his hands 
at the time the attachment -was levied, the fund no longer be- 
longed to Kraft, whose direction to Barrett to receive it and 
the subsequent payment to him by Sferrett, suffice to show that 
it was no longer a sum of money due td Kraft, and-consequent- 
ly was not liable to attachment in the hands of Sterrett. 

The sum paid “over to Barrett, by the garnishee, under 
-Kraft’s instructions, was about three sevenths of the claim 
against Lizardi & Co. : 

The plaintiffs recovered a judgment-for the amount of their 
demand, with an order that it be s&tisfied out of the effects 
atta@Med in the case. Thereupon a fieri facias was issued and 
the notes mentioned in the answer of the garnishee were seiz- 
ed in his hands, amounting to $17,900. This seizure appears 
to have been made on the 14th February, 1840, and on the - + 
29th April the writ Was returned, the sheriff stating that of the 
seizure nothing came into his hands and that no other proper- 
ty was found. sorta 

In the meantime, on the-17th March, the plaintiffs took a 
rule upon Stetrett,the-garnishee, to show cause why ‘he should 
not surrender the notes attached in his hands-or, in default 
thereof, why judgment should not be rendered against him for ® 
the amount of the plaintiffs’ demand. ; 

In this state -of the case the Planters and Merchants Bank, 
of Mobile,.the present appellees, intervened. In their petition 
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Eastern Dis. they represent that Kraft, the defendant, being indebted to 
Ri: aeenedl them in a large amount, and having a claimagainst Lizardi & 
BEANCH DANE Co.,.in the hands of Sterrett, their attorney, for collection, gave 

v8. them an order to their attorney to pay over to them three sev- 


xuast ®t ** enths of the amount that might be collected ; which order was 


duly presented and acceptéd prior to the-attachment issued . by 
the plaintiffs. They aver that subsequently to the assignment . 
of that portion of the debt, Sterrett made an arrangement, 
whereby he agreed to discontinue the suit against Lizardi & 
Co.,.on receiving from them a certain part in money and the 
remainder in eertain notes and bills reéeivable from Cammack 
& Co., who were also liable for the debt. That the nates at- 
tached are the same given by Cammack & Co., and that the 
petitioners are entitled to three sevenths thereof. They there- 
fore ask to intervene and that they may be declared entitled te 
cinta receive three sevenths “of all sums of claims or evidences of 
a garnishee to debt which have been attached in the case. 


a iol s The Commercial Court gave judgment in conformity to the 
claim in money *.8 : . i ae oo 
when collected, PTAYeT of the petition of the intervenors, and the original plain-. 
pare Pe tiffs appealed. | : < 
- 
his haat, — We are of opinion that the court erred. The order on Ster- 
not effect the : oi ee 
notes, not yet rett was for a certain portion of the claim in money when col- 
llected. The : 
ang tle lected. The notes received by Sterrett, from Cammaek & 
property of the 
original owner, ; ; 
— _ remained the property of Kraft. The draft on Sterrett cannot 
chmen . : ‘ 
any of hiscredi- be regarded as a transfer of three sevenths of the claim against 


tors. : aa : 
aa Lizardi & Co., but a direction how to dispose of the proceeds 
when- collected. But even if it were to be considered as a 


Co., not yet collected, were not affected by that order, and still 


transfer, it was imperfect as to third persons or creditors -with- 

out notice tothe debtor. » . ’ 
But there is agother and stronger objection to“the proceed- 
-. ihgs and judgment in favor of the intervenors. They dohot sue 
a as the creditors of Kraft, but of Sterrett.. They do not allege 
a right of action against Kraft; nor do do they ask a judgment 
against him. Their petition shows on the contrary that they 
took the draft, on Sterrett, in consideration of a pre-existing 
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debt; due ~by ‘Kraft, but that.draft was aecepted and nO. EW sa 
cause ef action, aseagainst Kraft, grew eut of it. The casg, “ax 18+ 
presented is then this;—a judgiseut creditor seizes upon notes "oP aera 
and other evidences: of debt, due to his. debtor, and a person andiiie. 
having 1f@ judgment interferes to prevent the sale of the pro- — 
perty seized. He cannot be listened too unless he shows-a 
judgment against the common debtor, or some title specifically 
tothe property | seized; and we have already said thatyin owt 
Opinion, the notes attached were not affected. by the: carder of 
Kraft.on Sterrett; they remained the oxclisiva papen.of the 
former, liable to be attached by his credits: - *. 

It is therefote adjudged end decregd_ that a judgment i 
the Commetcial Court fe avoided and reversed § ‘and"proéced- a 
ing’ ‘to give such judpenent as, in out opinien, ought to have 
béexi rendered in thé court below; if is further ‘ordered, That 
the intervention ‘of the Planters and Merchants Banik be’ tlis- 
missed at theiy costs, and that the rule takemon the gtfhishee 
be made absolute, and that he pay ovef tothe sheriff; for He” 
benefit of the ‘plaintifis-the’ sum of $1500, teceived on one -of 
the notes attached, and-that. he surrender the other notes mef= 
tioned if bis answer atid im'the shetiff’sretarh, to the sherifPto 
be disposed of for the plaintiffs, in discharge of their judgment; _ 
according to Jaw, and that Ceceggeion pay the costs of this 


-appeal. 
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Eastern “Dis, STAPE ‘te JUDGE OF PROBATES IN NEW ORLEANS¢+- 
May, 1841, Fe e @.. < 4 ae 8. , we, ~~ oe. - . 


* ATE _ AN ‘ae’ FOR 4 MANDAMUS. a 
Us. -? 
_ JUDGE 
or#aobavisak A foreign will, og one made in another State, duly proved in seom »étent court 


NEW OR: whererit 16 made, the executors-appointed by, the testator, may c tinue to act 
LERNS, ay 
~ in this State, when the will lias beereregistered:im the‘Court of Prebates where 


See ppapasty ig slated. . ulate. wavtuss 

Spforeign wills or those made¢in-other States, dq rfot require the cesta of 
a Gative testamentary exeeutor and attorney for absent heirs, when ordered to 
be enfegistered- in this State. The executors or administrators appoirited and 
qualified to act4indér-the will in the plaée where it is probated; can-aet under 


it in relation to een . é of 


This is an applicattos for. a mandamus, sepa the 

. “TIpdge of Probates for the city and parish of New Orleans, to 
admit and otder the will of Charles M‘Maius, deceased, open- 

ed and probated i in the State of Kentucky, to be enregistered 
and. made exegutory here, ‘without appointing a dative testa- 
mentary & executor “mad ayorney for absent heirs. ~ ; ; 
A. mulewas. taken op the judge. in this court” to show cause 
why-.the mandamus should not issue as-prayedsfor. The judge 
shewed for . atin uniiatnas of his. judgment rendéred in the 


Case, = - « * 5 ‘ 


? 


Peyton & Smith, for the, ae made the following 
‘points : 
1. The applicants exhibit the last will of the deceased, appoint- 
“ing thent his exétutors, the proceedings admitting the will to 
probate, the swearing of the applicants as executors, the order- 
ing-of letters testamentary to issue to them, and the renuncia- 
tton of the other executor. They are ‘entitled to the benefit of 
articles 1681 and 1682 of the Louisiana Code. State vs. Judge 
a Bermudez, Estate of Ramage, 13 La. Rep., 224; Same vss 
fr same, Estate of Sloan, lately decided. 


- 2. The articles of the Code of Practice cited by the — 
refer only to successions ‘opened i in this State. 


3. There is nothing fo show the heirs are absent, aiid if they 
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ney for them in this case. 


were there is no law y authoriging the judge to @ppgint ; an : i a Bis, 


- 4. The-enly property of the estate hens debt aa to the 
pean on.a promissory note,en which suit was brought by ,, , 


attachment and property has been attached. ~It is the ease of~*=” omEANs. 


M‘Manus vs... West, decided “by this court a few days-since. 
No application for a dative exegutor.is. matlé, nor is there-any 
creditor, heir or legatee of. the Beceased in-this State... .- - 

Simon, J. delivered the opinion of the court. : < 

An application having been inade to the Voit of Piobates 
by the testamentary executors of Charles M‘Manus, for the 
registty and execution- of the will of “the dec€ased, with a 
prayer that the petitioners be recognized as ihe > testaipenitary 
executors of the said will, and authorized to act m that Capa- 
city in this State ; the judge c of thé said court érdéred the said 
will-to be registered and executed; and distegarding thé’ last 
prayer of the applicants’ petition, proceeded to-appdint & da- 
tive testamentary executor, and an attorney to represent thé 
absent heirs. 


The petitioners, who reside in the State of Kentucky, where 
the will in question was received, proved and regularly admit- 
ted to probate, obtained from this court a rule on the judge of 
the Court of Probates, to show cause why he should not order 
said will to be registered and executed, and the petitigners to 
be recognized as the executors thereof, without appointing any 
dative testamentary executor er attorney to the absent heirs; 
which rule, after having been served on the said judge, was 
by- -him“inswered by referring usto ‘his judgment i in the follow- 
ing words: ‘The cour -consjlering, from. the annexed docu- 
ment that the will of the late Charles M‘Manus has been duly 
proved before a competent judge « “of the-place where it was re- 
ceived ; that it is the imperious command of the law giver that _ 
an administrator under the will should be appointed by the 
court. when’ the executor appointed by the, testator “will not-or — 
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Exsrgiy ‘Dis. éatmot-perform-the dutids, ot if Uead ‘6r avsent ; C. Pr., 924, 
Moy, sec.7; that the executors appointed by the testator are absent, 
— aud considering further that théshéirs of the ‘decéaséd are ab- 
zupeze sent and that in such a case the judge is bound by law te ap- 
ee point an attorney to-represent.the absent heirs; and that this 
appointment iS. to “be made at the opening of the succession ; 
La; Codé, ¥204 to-¥210; it: is ordered, Sic., &c.” 

This dasé is’ very-sfaiilarte the one reported in 13 La. Rep.; 
* 228, except that in the latter case, thére was no application on 
the part of the executors to be récogifizetas such; and comes 
particularly within the rule established by a late decision of | 
this court rendered in the matter of the testament of Jane 
Sloane, on a mandamus directed to the same judge. It appears 

however that his opinipn. is privcipally based on the art. 924; 

sec..#, of the €ode of Practice, which is in these words: 
«Courts of Probates lave exclusive power ¢0 appoint admi- 
nistrators under the will, when the executor appointed by the 
testator, will not d? cannot perform the duties, or is dead or 
ABSENT”; and he infers from this law that the petitioners being 
absent from the State of Louisiana, cannot be allowed to’act 
here as testamentary executors to a will which is sought to be 
executed under the arts. 1681 and 1682 of the La. Code, which 
say: that “ testaments made in foreign countries and other 
States of the Union, cannot be carried into effect on property 
in this State, without being registered in the court within the 
jurisdiction of which the property is situated, and the execu- 
tion thereof ordered by the judge;’’ and that ‘‘this order of 
execution shall be granted without any other form than that 
of registering the testament, if it be estdblished that the testa- 
A foreign will, Ment has been duly proved before a competent judge of the 
— ns place where it was recttved. Wn thé tontrary case, the testa- 


duly proved in ment cannot be curried “into effect, without its being first 


t 
court ‘a proved before the judge of whom'the execution is demand- 


is made, the ex- ed.” 
écutors appoint- 


ed. by the testa- “ "Phe opinion of the Judge af Probates Seems tg ‘Us errone- 
tor, may conti- . 


nue to actin this oug:-thé articles «béye quoted do not ptohibjt the’ executors 
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appointed by the testator in a testament-made. in foreigh coun- Eastern -Drs. 
tries and “other States of the Union, from continuing to act as a: 
such-in this State; and do not require the ‘appointment of any — 


 ¢ ¢ , . . Se 
dative testamentary executor or administrator‘under the will,to . super 
oe ar ee . = — OF PROBATES IN 
carry such foreign will into execution in relation to property wew onveans. 


situated in this country; they merely indiéate the requisites up- a Rg the 
en 

der which our laws will permit the execution of such will‘in registered in the 
Court of Pre- 

Louisiana ;~and surely, iftthe intention of the law giver hed bates where the 


beeh such as it is contended for, eur laws would have contained Pret! ty is si- 


a special provision to that effect. We understand the ars 924 So foreign 
wills or th ase 


of the Code. of Practice, from its general context, to refex only made. in other 
States, do not 
to successions which are-opefed in this State, in which admi- require the ap- 


pojntine 
nistrators or executors are to’ be confirmed or appointed here, Ronunent of a 


and not as being in any mariner applicable to the administrators ™Y _ ¢xecutor 
; . : aud attorney fer 

of successions opened irra sister State Or in a.foreign country ; — ‘ — 
when ordered to 

such administrators, whatever be their denomination, deriving be enregistered 


hi a 
their authority from ‘the laws of the country where they have 7 ype sa 


‘ ee ‘ aa ‘oq OF administra- 
been appointed, have a right to exercise the rights and duties (f., “Cre 


appertaining to their trust, provided they comply with the re- po —s 
quisites of the law of the place where the property is situated ; will in the place 
and with regard to te8tamentary executors, provided they ob- bette yi ae 
tain here the confirmation of their autliority, affer the recording » seein 
of the will, from one of our’ Gourts of Probates; Story; Con- bere. 
Jlict of Laws, No. 509. ° . 
This is manifest-from the doctrme diene established in 
our jurisprudence’; as, for example: under the art. 351 of the 
La. Code, we have held in the.case of Percy vs. Prowgn, 
15 La. Rep., 74; that the tutor of a minor, who isin the State, 
and to whom therefote-said tutor i8 to be appointed: or confirm- 
ed here, cannot be permitted to reside in another country.* Yet 
in tHe cateof Douglass vs. Edwards, 9-La. Rep.; 237, this 
eourt'said that a tutor legally-appointed te a minor whe is out 
of thé State;-according to the rules and formsof a ‘foreign 
State or yovernment, coyld, though an absentee, and without 
airy confirmation by our tribunals; do all things here appertain- 


ing to the interest of the pupil, as if said tutor hafl-received his 
‘ , 
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appointment’ in pursuance of our laws. See also the.case of 
Berluchaux vs. Berluchauz, 7 La. Rep., 539, where a similar 
doctrine is entertained.; and particularly in the case of Chiqpella 
vs. Couprey,-8- La. Rep, 86; in which the point was fully inves- 
tigated, and where this court held in establishing the difference 
between the rights of a foreign tutor and those of an adminis- 


tfator, that “in relation to.the rights ‘and duties appertaining 


to a testamentary executor or administrator of an~ inheritance 
or succession, they cannot be.exercised in this State, under the 


‘probate of a willin a foreign State, and authority there granted 


t6 cazry it into execution, without causing the will to be here 
recorded, and obtaining authority from a competent tribunal 
to execute it; and that an administrator by appointment in an- 


other State, is wholly without authority in this, to administer 


the property of a succession here situated, unless he be author- 
ized to act by a Court-of Probates in this State.” This is 
the very object of the application made by the petitioners to 
the Court of Probates; it is not contrary to our settled juris- 
prudence which seems to have already established the rule 
that when an executor appointed by a foreign will and confirm- 
ed as such in a foreign country, is willing to acthere, he should 
be recognized as such and authorized to execute it in Louisiana ; 
and in the language of this court in the case last quoted, ‘ so 
long as foreigners are permitted to inherit property in this 
country, we are unable tasperceive any good reason why im- 
pediments should be thrown.in their’way im a pursuit to reco- 
vezand take possession of ity unless in a case where it is shown 
that the interests of.our.own cilizens*would probably suffer 
from its abstraction.” This i is also, based upon the. soundest 
principles of international law. . ; 
With regard to the appointment | of -an ‘attorney to“represent 
the absent heivs; we seé- no necessit y for.it in this case ;.the 


succession is not opened jn thts, State, and there is no-.proof 


that thefe are any absent heirs; wé -have geveral times held 
that the existence of: absent heis is not to-be presumed in-all 
cases ; 15 La. Rep., 530. . nade 
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We think therefore that the appointments made by the Judge Easrzrw Dis. 


of the Court of Probates of a dative testamentary executor to 
the last will of Charles M‘Manus, and of an attorney to repre- 


May, 1841. 


BARKER 
v8. 


sent his absent heirs, not having been called for, are illegal; and’ warner, 


that his decree, after ordering the registry and execution of the 
said will, ought to have been extended to recognizing the peti- 
tioners as the executors*thereof, and to authorizing them to act 
as-such. 

Let the rule be made absolute. 





wememeeoo Oaae 
} 
' BARKER vs, WHITNEY. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


There is ne particular form of notice of_protest necessary; so that enough is stat- 
ed to inform the parties: te the bill, of their liability and put-them on their 
guard, ° 

Notice may be sent in two ways; one by the holder fo 4il the parties to the dill; 
which will enure to the benefit of any endorser who shall pay it, in an 4étion 
against his predecessors or the drawer, or the holder miay notify his immeffiate 
endorser and the next, &c.; and one day is allowed to“ each party. to: deposit 
notice in the oaneiinn ke. .? 

A party whose name is noton a bill , though interested in it, is not entitled to the 
benefit of the. rule allowing each party a day to send notice to the ony before 
‘him. 

If the holder-of a bill or note place it in the hands of his Banker or agent with 
his name on it, the agent is only bound to give notice of its dishonor to his- 
customer, and he to the party next entitled to notice. 

But where a bifll is protested ‘and notice for’ the endorser sent to’the third | person, 
whose name is not on the bill, and he.én-the following day deposits it in. the 
post-office to be sent to the endoréer,, the latter will be saat oy the de- 
lay. _ 


This is an action on two bills of exchange ‘of - following 
tenor: 
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Eastern Dis. $2000. 
May, 1841. 


New Orleans, May. 2d, 1839. 
ve Sixty days after sight of this'first of Exchange, second 
unpaid, pay Benjamin Whitney,.or order, $2000 ; value re- 
ceived, and charge the same to account: of ; 

. _ GILLINGHAM & CO.” 

ToL. H. Grniincuam, 2 3 ‘‘May 15, 1839. | 


Philadelphig. § “LEWIS H. GILLINGHAM.’ n° 
Endorsed, ‘‘ Pay A. Benson & Co.” 
; B. WHITNEY. 


‘‘Without recourse to us.” 
A, BENSON & CO.” 

This bill was protested, at maturity, at the request of the 
Commercial Bank of Philadelphia, on the 5th July, 1839, and 
notice thereof sent¢to Jacob Little & Co,, New York; who 
transmitted the one for the defendant, to H. Bean of New Or- 
leans, their agent. The other bill.is in precisely the same sit- 
uation, and judgment is prayed on. both by Andrew S. Barker 
against the defendant, who is the endorser thereon. 

The defendant’s plea is want.of due and proper notice. 

There was judgment forthe plaintiff and the defendant ap- 


a 


Tiscod Barker, for the plaintiff. 
‘ Lockett & Micou, for the defendant. 
Garland, J. -delivered the opinion = the court. . 


The plaintiff, as holder of two bills of exihange drawn. by 
Gillmgham & o., of New: Orleans, on L. H. Gillingham 
of Philadelphia, at sixty days sight, sues the defendant as the 
payee-and endorser, claiming $3,500. with ‘interest and dam- 
ages. -The’bills were acceptedby L. H.’ Gillingham, the one 
for #1500 falling due the 5th of July, 1839, and the other for 
$2,000 the 17th of the same month. The bills were purchas- 


* ed by Horace Bean & Co., of New Orleans, for Jacob’ Lit- 


tle & Co., of New York. The name of this latter firm is not 
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on either of the bills. hig are both ‘endorsed, “pay A. Ben: oy: Dis, 


son & Co., of order; B.. Whitney .;’’ ‘and again. endorsed by 
by:Benson & Cac; veitheut: recourse. Whien the bis became 
due, they were held by the Commercial Bank of Pennsylvania 
and protested for non-payment at the: instance of that corporas 
tion. The protests are in the usual form, stating the present- 
ment, demand of payment; refusal to pay and. protest. -. The 
Notary in his testimony says the notices to Gillingham & Go. 
were put in-the post-office, in Philadelphia, on the days’ the 
hills were protested, directed to New Orleans. The notices 
to Whitney;-the endorser, whose residence he says was. not 


marked on the bills or known to him, he enclosed on the same“ 


days to Little & Co., at New. York, as directed. The notice 
on the first bill, is as follows: 


Philadelphia, July 5th, 1839. 
Lewis H. Gillingham’s acceptance of Gillingham & Co’s 
draft or Bill of Exchange, in your favor, and by you endorsed, 
for 1500 dollars, being this day-due and unpaid, is delivered to 
. me for protest, by the Commercial Bank of Pennsylvania, and 


you will be looked to for payment, of which you hereby have. 


~ Notice. 
To.BensAmin Wuitniy. ~ 

EDWARD octane 
"Notary Public and Attorney at Law, No 38Walnut Street. 


The other notices, to“both drawers. and’ endorsers, are in 


the. same form and words, except as to. dates, sums and . - 


names. » The notices for Whitney were sent, by Little & Co., 


to Horace Bean & Co., by whom they were delivered to Whit- 


ney on'the 16th and 29th of July. It is.in evidence that the mail 
of the 6th of July, 1839, from Philadelphia, arrived in New. 


Orleans on the 14th, that of the 7th, on the 16th, that of the 
17th on the 25th, that of the 18th.on the 26th. The mail from - 


New Yorkofthe 8th arrived on the 17th of July, and those of 

* the 18th,, 19th and 20th on the 29th of the same’ month. _The 

evidence of the clerk of Gillingham & Co., establishes pretty 
» 73 VOL. XVIII. 


May, «1841. 


————_— 


BARKER 
v8. ] 
WHITNEY. 
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~ who shall: pay adopted one day is. allowed to each party to deposit the nétice — 


y. . 4 
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- 
Fa me 2 Dis. elearly that they recéived the notices to them on the,14th and 
lays 


— vious to the endorser being notified. ‘This was in corise- 


wartex. quence of the notices, for Whitney, being sent to New York 
: instead of New Orleans. , 
Various questions are raised in elation to the protest, the 

form of the notice and other matters, but the opinion we enter- 

ices. teal tain as to-the sufficiency of the notice makes it ee to 


particular form examine any of the other points raised. 


of notice of pro- ~ 
test woe). It is well settled that no particular form of notice is necessa- 


“9 oe ry; so that enough is’stated to-inform the parties to the bill of 


form "the par their liability and to put them on their. guard. ° This notice the 
ties to the- bill, ‘ 3 ; 
of —_ a endorser must have sent to him to hold him responsible. It 
an a em on - 

their guard. . may be sent in two ways. One by the holder of the bill send- 


“a ate "4 Ing a notice to all the parties to it, which notice will enure to 

pe 6 rd | by the benefit of any endorser who shall pay the bill, in an action 
e ih 

the parties ‘0 against his predecessors or the drawer. The other is, by the 


the bill; which 
will exure to Holder giving notice to his immediate endorser and he to the 


the benefit of 
any endorser N€Xts and so on to the drawer. When this circuitous mode is 


it, in an action P 
against his pre- in the post-office, or send it by the ordinary conveyance. This 


d 
cs mode the plaintiff claims to have the advantage of, and if the 


nad bo Le names. of Jacob Little & Co. were on the bills, we should say 


‘ e, . . . . 
his immediate without, hesitation he would be entitled to the benefit of it, But 


endorser, . and om E ; é ‘ : 
he the next; &e.; we are of opinion this rule applies exclusively to the ‘parties 


— eee So ~whose names appear on the paper. There is no evidencesthat 
= Po = the Commercial Bank of Pennsylvania was the agent of,Lattle 
post-office, &e. @, Co., and that to show Benson & Co. were agents, is of. the 
weakest character; and they had passed the bills by endorse- 
_ ments calculated to throw suspiciofi on_them, which should 
have made any subsequent holder very cautious as to his pro- 
ceedings. But supposing both Benson & Co. and the bank to 
have been the agents of Littlé& Co., they should, as prudent 
men, have informed them of the residence-of Whitney, arid if 


they-did not know it, of the agénts through whom the bills 


were purchased, so that notic@s might be sent direct. This, if 


26th of July, two days in one case and three in-the other, pre- . 
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not absolutely requisite, would have been; more just towards Eustens Dis, 


all parties. a 
We think the true rule is laid down in the case of Flack vs.  ®48K=® 

- Green ; 3 Gill & Johnson’s Reports of the decisions of the Su- _warrnszy. 

preme Court of Maryland, 474. That a person whose name.is 4 party whose 

not on the bill, though interested. in it, is not entitled to the name is not on 


the bill, though 


benefit of the rule allowing each party a day to send the notice interested in it, 
is not entitled to 


to the party before him. Much inconvenience, and we think the benefit of 


serious difficulties would often arise, from allowing noticesbeing = = a 


sent through persons not parties to a bill, and it is easy to avoid “*Y to the p = 
them by requiring the names of all interested to appear. before him. 
If the holder of a billor note, place‘it inthe hands .of his ff the holder 


: : $ “+. of a bill or note 
banker or agent, with his name on it, the banker or agent, is Ci. it in the 


only bound to give notice of its dishonor to his customer, and bands of his 
banker or agent, 


he to the party next entitled to notice, or to him whom he with his name 
' on it, the agent 


wishes to hold liable. is only bound to 
give notice of 


Under such circumstances, the circuitous mode of giving no- its Si henes-t6 
I * P ; oa ea : is ‘customer. 
tice would have high authority to sustain it; Bayley on Bills, Peggy 


Ed. 1826, p. 173, 174; 5 Mass. Rep., 167; 2 Johnson’s party next en- 


Cases, 1. : 
But where a 


titled to notice. 
But in a case where it is not shown that the holder of the bill yi: protested 


. : ’ - and notice for 
at whose instance it was protested, was the agent or, banker {ne noi 7 Bind 


of the party claiming to be interested, the namerof» whom is — we = d 
Pr. gd Dn, Se. 

not of the bills or on the record, in any» manner, we do not name is not on 
4 : ee Z we the bill, and he ~ 

feel authorized to relax the strict rulé of law im. relation. to no- on the following 
tice, in favor of a party who has taken the bill, since it was Pe perc & 
protested, with a full knowledge of all the circumstances, and fice to be sent 
‘ ; tothe endorser, 
without the-endorsement of the party said to have so-been in- thelatter will be 


terested. the dele. ected 
The plaintiff insists strenuously -on a promise to pay the 

bills after the notice of protest. We have examined the evi- 

dence in support of this claim, and do not think it is sufficient 

of itself to sustain the judgment of the Cortmercial Court. 
Upon.a full examination of the case, as it now stands be- 

fore us, we do not think the plaintiff is entitled to recover. 
The judgment of the Commercial Court is therefore annul- 


® 
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Eastern © Dis. led, avoided and reversed, and ours is one of non-suit ageinat 


May, 1841. 


ee 
—_—_—_—__—_—_—_—_eeo- 


WOOSTER 
\ 8. 
EASTON. 


the plaintiff with costs in both courts. 


WOOSTER vs. EASTON. 


APPEAL FROM THE PARISH COURT: FOR THE PARISH AND CITY 
- OF NEW ORLEANS. 


Judgment affirmed with damages as a delay case. 


This is a suit against the maker of a note, to which there is 
no serious defence. 
From judgment against him the defendant appealed. 


I. W, Smith, for plaintiff, asked for the affirmance of the 
judgment with the maximum of damages. 


- Culbertson, contra. a 
Bullard, J. delivered the opinion of the court, 


~ This is an action Wpon ‘a promissory note by the payee 


‘agdinst the drawer. No serious. defence appears*to. have 


been made below and the appeal was evidently taken merely 
for delay. 

_ Itis therefore ordered that the judgment of the Parish Court 
be affirmed with costs and ten per cent. damages, 
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DUFOUR & CO. vs. MEFFRE. 





' 
“EB me 


APPEAL FROM THE PARISH COURT POR THE PARISH AND CITY OF 


DUFOUR & co. 
‘ NEW ORLEANS. 8. 
. MEFFRE. 
Judgment affirmed ; on the abandonment of part of the defence and admissions 
‘of the defendant. 


' This is an action by Dufour & Co., acting for the late firm 
of Dufour freres, on a promissory note signed by the firmof — 
P. Parcé & Meffré. ~Parcé having failed-and only part of the 
note and debt being paid, this suit was instituted against the © 
defendant as a separate partner. 


There were some exceptions filed and a show of defence 
made at first, which vanished at the trial. But the defendant 
appealed from judgment against him, ue 


Castera, for the plaintiffs. 
Preauz, contra. 


Simon, J. delivered the opinion of the court. 


The facts. of this case as admitted by both parties, show 
that. the plaintiffs are clearly entitled to a judgment for the 
amount sued for. They seek to recover the balance of a debt oy 
formerly due by the commercial firm of Parcé & Meffré, to 
Dafour freres. Parcé having failed afterythe dissolution of 
the partnership, the debt was carried on ‘his schedule, and a 
part of it was paid by his insolvent estate, for which credit is 
allowed inthe petition. The signaturesto the notes sued on 
are admitted ;' and it is also admitted that the plaintiffs are the 
liquidating partners of the firm of Dufour freres. No defence 
whatever is set up; and thé exceptions originally filed by the 
defendant seem to have been abandoned by the‘ subsequent 
proceedings ; and the material ones cured by the admissions. 





No reason has been shown and we are unable to discover 
any; why the judgment. of the court below should be dis- = 
turbed. 
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Easters Dis. It is therefore ordered, adjudged and decreed that the judg- 


“ment of the Parish Court be affirmed with costs. 


May, 1841. 
— LAVIGNE 
v8. 
THEUBER ET AL; 


LAVIGNE vs. THEURER ET A. 


APPEAL FROM THE CITY COURT OF NEW ORLEANS. 


Judgment affirmed with maximum of damages, as a delay case. 


This is an action against the maker and endorser of a pro- 
missory note, to which there was no defence. After final judg- 
ment the defendants appealed. 

There was no defence in this court. 


Barthe, for the plaintiff, urged the affirmance cf the judg- 
ment with ten per cent. damages. 


Simon, J. delivered the opinion of the court. 


This suit was brought on a promissory note of hand. The 
defendants having failed to answer a judgment by default was 
regularly taken and made final against them. 

This appeal was clearly taken for delay, and the defendant 
must pay the damages prayed for by the appellee. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the City Court be affirmed with costs; and with ten 
per cent. damages as for a frivolous appeal. 
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TOTTEN vs. MERRIFIELD. ‘Eastern Dis, 
May, 1841. 
—=——_ 


Appeal dismissed for want of means to examine the case. xOSTER 


08. - 
This is a suit against the defendant as one of the makers of “*##¥i#¥»- 


a note signed Hodge & Merrifield.  - 


There was an exception or plea of misnomer, that the de- 
fendant was sued as Andrew S. Merrifild when his name was 
Alden S. Merrifield. The plaintiff amended, made service of 
new citation and had judgment. The defendant appealed. 


It appears all the evidence was not taken down. 
Elmore § King, for the plaintiff. 
€. M. Jones, contra. 


Morphy, J. delivered the opinion of the court. 


In this case there is neither statement of facts, nor bill of 
exceptions, nor assignment of errors, nor any other means 
afforded by which the correctness of the judgment and’ pro- 
ceedings below can be tested. ' 


The appeal is therefore dismissed with costs. 








Eastern © Dis. 


May, 1841. 
——————— 
GOESDEN 
Us. 
MORRISON. 


Lay 





“against J. Morrison & Co. 


CASES IN THE SUPREME COURT 


GOESDEN vs. MORRISON, 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS« 


Appeal for delay and judgment affirmed with the maximum of damages. 


This is an action on a merchants’ account for $376 10, 
J. Morrison excepted ; and averred 
he never carried on business under the firm as alleged in the 
petition. He admits he was cited, but is doing business in his 
own name and cannot answer the plaintiff’s petition. Time 
was given to answer in. On the merits he pleads the want of 
amicable démand, and that he did not owe all the account. 
There was judgment against him and he appealed. 


Kennedy, for the plaintiff. 
Mace, contra. 
Morphy, J. delivered the opinion of the court. 


This suit is brought on an open accouat for goods, wares 
and merchandize sold and delivered to the defendant. Having 
brought up a record in which there is no statement of facts, 
bill of exception, or any other matter which will enable this 
court to-examine his case on its merits; we believe that the 
appellant never contemplated a revision by this court of the 
judgment below; but sought only to retard its execution. 

The judgment of the Commercial Court is therefore affirm- 
ed with costs and ten per cent. damages on the amount sued 
for. 
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- felony: and he “can convey none; but ss the vendor Selivers: possession with th the 

intent not only that the possession but the property shail pass, a bona fide"pur- 
“ghaser'froin thé fratndilent vendee will hold the property. ‘His equity is @ 

. than that of the original. owner, ARR EES top? 2 en eee es 


JP 


Bot whiere the’ owner “of @, slare.puty her on hize,. w with no intention, of pein 
“the right of property to the “Baile ‘or lessee, the quent bad faith of the 
. 1éssee in selling the slave as his own, does not deprive thie traéowner of fis 


~ property, orgive:title to an ingapiarcheeen- 


This ig a Lpalitary” action. The plaintiff ‘alleges he is "the 
owner of a female slave named. Lydia, worth $800, ‘and \ ‘which 
he'shows to bei in possession of the defendant, ‘Who refuses to 
' deliver, her up. He prays judgment for said slave and her hire 
~~ at $150 per annum. 

‘ The defendant, widow. Favier, ‘pleaded’t the. gempral is issue ‘tad 
set up several other matters in defencé. * She “further. Guerre 
she ‘puichased the slave in contest from “one Isaat Veil 
Natchez, Mississippi, by notarial act passed in this city | ‘the 13 









prays that he be called i in warranty to-defénd this suit, and that 
she have judgment ovet against, him for the price, and #400 
for hire, &c., int case she. ig, evicted. 

The warrantor. pleaded’ the general is issue and averted that he 
vas the true “and legal ¢ owner of the slave Lydia when he sold 
her to the defendant, having purchased her at publie auction itt 

.. Natchez, Mississippi, where slaves are considered as moveable 
property and title passes by delivery. . 
' “Upon these pleadings and i Issues The causé “was thied.” 


~ The evidence fully established the ‘fact that. the plein was 
the original.owner of the slave, and that he brought, her with 
others from Virginja to Vicksburg i ip. 1836, where, they.jwere 








son, the agent of, plaintiffand | in April, 1 1838, at Nate atchez4A 
her sold at public auction as his propery ‘and Is saqc.V eil|be- 
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of 
May, 1838, and > paid. $530 i in cash to. her said vendor. She- 
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Drs. came the purchaser, who brought her to the city of New Or- 


leans and sold her to the defendant. 
The evidence establishing title to this slave in the plaintiff, 


. ! PaviEn BT at. there was judgment in his favor for her, with $6per month da- 


mages from judicial demand until possession is delivered ; and 
that the defendant have judgment against Veill, her warrantor, 
for $530 and like damages. 4 


Peyton, for the plaintiff, urged the following pointsin sup- 
port of the judgment: 

1. This is a bailment, or contract of hire in dnify use, in 
which the bailee is bound to return the article or slave, accord- 
ing to contract; 2 Kent’s Com., 585-6; Story on Bailment, 
261-2; Pothier Louage, ch. 1, sec. 33; showing the difference 
between a sale and a hiring. | 

2. The bailor or bailee may maintain an action; 2. Bl. Com. 
453. The bailee cannot dispose of property so asto divest the 
true owner oF his right. In support of this ‘position see two 
casesin Tenn. Rep.; one Stump vs. Roberts,Cook’s Rep., 350. 
It was a case-of hiring or loaning a horse, which was sold and 
the owner recovered him. See Holman’s Digest, 55, title 
bailment ; also, Yerger’s Rep., 301, Haley vs. Bowman, which ~ 
is the same in principle and refers to 1 Chitty’s Pleadings, 
120-1; 1 Washington’s Rep., 12, &e.; even an action of 
detinue will lie after the property is out of defendant’s posses- 
sion; Devereux’s N. C. Rep., vol. 1, 466. See Story on Bail- 
ments, 261-2, as to the rights and ‘duties of the hirer. 

3. The cases in 8 Cowan, 340; 14 Wendell, 32, and 22. 
idem, 308, all go on the principle that the owner had by an 
absolute sale agreed to part with both possession and property, 
and thereby agreed to trust the purchaser and enable him to 
impose upon others. In this case the plaintiff did no such 
thing. Veill was at least very negligent in not requiring the 
production of a title by Bruner, and his hasty removal of the 
slave from the State of Mississippi looked suspicious; and as 
he isto pay the rn against the defendant, eeee is done 
ou ae. al 
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Hoa, for the defendant, insisted that she held the slaves in Bieesss Dis 


question by a good title and should be maintained in her pos- 
session as the true owner. 


Benjamin, for the warrantor contended : 


e 


1. The evidencé’shows that in Mississippi slaves are move- ~ 


ables: that the plaintiff delivered possession of the slave sued 
for, to the vendor of the warrantor; that Veill, the warrantor,’ 


bought the slave at publie auction. 


2. A purchaser of moveable effects at public auction; who 


buys bond fide from an individual to whom the real owner has 
intrusted the possession, acquires a good-title éven though the 
owner had given the possession without authority to sell—or in 
other words, possession is such proof of title to moveables as 
to enable the possessor to convey a good title to bond fide pur- 
chasers in the ordinary course of business, unless the possession: 
has been feloniously obtained; 8 Cowen, 240; Andrew vs. 
Dieterich, 14 Wendell, 32; Hoffman vs. Carow, 22 Wendell, 
' 808 and seq. 


3. The distinction is this: if possession -be obtained. felo-. 


niously, as by theft, the possessor can pass no title; but if ob- 
tained fraudulently, it suffices to enable him to pass title to 
third persons. See cases above cited. 

4. The judge below certainly erred in condemning the war- 
rantor to pay for the hire of the slave whilst in possession of 
Mrs. Favier ; she has enjoyed the services, and if it be decided 
that she is not entitled to them, she must pay their value: the 
warrantor has enjoyed the price, and‘cannot be bound to-pay 
more than the interest thereon. 


Garland, J, delivered the opinion of the eourt. 


The plaintiff claims a negro girl as his property, which tie al- 


leges is in the possession of the defendant Madame Favier, 


who sets up title to her. The latter denies the plaintiff has any 
right to the slave, and further says she purchased her in good 
faith for a valuable consideration of Veill, whe warranted the 
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Easrern . Dis: title, and he was cited, to defend it. .He answers, that -he. pur- 


Si 1, 
2 rs. chased the slave for a valuable poamidapatien and.in good. faith;. 


RUSSELL 
v8, 


FAVIER ETAL. 
abe 


= 


he denies defendant’s title, and says, if he ever had any, it has 
been divested. 

The evidence establishes*conclusively, that the girl Lydia 
was born on the.plantation of the plaintiff in the State<of Vir- 


ginia, of a: female slave that belonged ’to him. In the latter 


part of. the-year 1836, -he* brought this girl with anumber of 
other slaves to Vicksburg, in..the State of Mississippi, for the 
purposeof hiring them out....He refused to-sell them, though 


offered «a -high” price...» ‘The slaves were hired out at the coms. 


mencement ofeach year;-and the plaintiff annually visited the 
State,for the purpose of receiving their hire. He had an agent 
in:Vieksburg,.who attended to his business in his absence. «In 
Januaryy 1838;. the zirl was hired to one J. D. Bruner, who in 
the month-of Aprilfollowing took her to Natchez, and after of- 
fering: -her- for *sale privatély at different times, finally had her 
sold.at auction, when Veill became the purchaser, brought her 
to New Orleans, and sold her to the defendant, with a. full 
guaranty, without notice of any fraud. 

“Phe counsel for Veill, the warrantor, rests his defence prin- 
cipally on: the’-ground, that slaves are, by the law of Missis- 


sippi, moveable property,: that possession is prima facie evi-: 


dence of title, and.as it is. proved that Brunercame lawfully 
into-the. possession of the slave by hiring-her, his: subsequent 
bad:faith and’ fraudulent.conduct.towards thé-real owner, ought 
not tov affect the property inthe hands. of.an innocent pur- 
chaser for a-valuable consideration.. He has called our atten- 
tion to the distinction between the felonious and fraudulent 
acquisition of property, and the difference it makes in the 
rights of a third pérson,”and’ from the earnestness with which 
he pressed:on us the opinion of one.of the dissenting members 
of the Court of Errors in New York, in the case of Hoffinan vs. 
Carow, 22 Wendell, 285, it would seem he was desirous of 
abolishing that distinction, 


Upon_a. full examination of all the cases and principles, “ 
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- settled in the United States and other countries,-we think the Easreny Dis. 


correct doctrine has been.laid down. by. chief justi¢e Savage, in Fine, 1841, 


the case of Andrew: vs. Dieterich, 14 Wendell, 34. . He saysy — 
if goods are taken feloniously, no title is acquired bythe felon, ravitie it At 
and-he can convey none to-a_bena fide purchaser ;*but where. \), guile 
the vendor. has. delivered. possession of .his.goods, withthe, in-‘or property are 
taken felonious- 
tent not only that the possession, but the property shalb-pass,’ @2y, no title is ac- 
bona fide purchaser from a fraudulent vendee,. shall hold. StBion withecan 
goods in preference to the original owner: The reason is, that,comvey Bones 


‘but if the vendor : 


the original owner, by putting his goods in.the hands of. the-delivers posses- 
sion with the in- 


fraudulent vendee,. has reposed confidence.-in~him,.and*hag-tent not only~. 


that the posses 


enabled him to commit a fraud; therefore the equity of the gion put Qs 
original owner is not equal to that of the person who. has bona t, ioe ol ty 
fide parted with his money or property in the purchase of such frchase frandtleat a 
goods. The original vendor, by his imprudence, enabled the vendee will hold” 
fraudulent vendee to defraud some one, and should himself be ie ae 
the sufferer rather than a third person, who must otherwise be 5%)" poem 
defrauded. 8 Cowen, 238; 5 T. R. 175; 13 Wendell, 570. owner. 

In this case it is“evident, that Russell had no intention of wheiliiise 
passing the right of property in the slave in controversy to owner ofaslave 


puts her on hire, 

Bruner, by hiring her to him. . He only intended to give a 2 acer 
sing the 

temporary possession, and the subsequent bad faith of the Heltof epee 
lessee does not deprive the owner of Stis right of property. le y 7a 
‘The La. Code, Art. 3475, says, that a possession of @ move- eee ith 


able property for three years, which had been bought. at auc- cling the sav 
tion or of a person in thé habit of selling such things, will not deprive the 
enable the possessor to hold it against the real owner, unless era ns 
he return the price the possessor gave for it, but this rule, we ti! t© an inno- 
apprehend, is not applicable to slaves. 

The case of Barfield vs. Hewlett, 4 La. Rep.,.120, is very 
similar to this. In.that case the plaintiff established his title ; 
it. was admitted the defendant had purchased the slaves at auc- 
tion, and took Harraldson’s bill of sale. The slaves had been 
delivered to Harraldson in Tennessee, to be taken to Attaka- 
pas. or Opelousas, with written instructions to.hire themyout. 


Harraldson. brought. them to New Orleans, where he publicly 


cent purchaser, 


ie | 


. 
oe 
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Eastzes Drs, offered them for sale, and finally put them up at auction. The 
Dass Fa vee 3 court said, itis‘clear the defendant acquired no title, his vendor 
ne ~ wens having none himself, nor authority to convey any. 
BAGNENIES. The judgment of the District Court is therefore affirmed so 
, far as it relates to the plaintiff Russell and the defendant Ma- 
dame Favier; but in relation to the portion of it between the 
defendant and Veill; her warrantor, it is ordered that said judg- 
ment be amended so, that she recover of him five hundred and 
thirty dollars, with interest at the rate of five per centum per 
annum, from the 2d of February, in the year 1839, until paid, 
and the costs of this suit and the costs of this appeal. 





GUERIN’S HEIRS vs. BAGNERIES. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 





(4 NPG Heirship may be proved by parol evidence, when-it does not appear, or is not 
) & Pit shown, there was a register of marriages, births and deaths in existence. The 
7) | S CG latter will not be presumed, as it must be positively proved, that such regis- 

ate yA ter does exist. 


Parol evidence will be received to identify a slave which was inherited Uf the 
plaintiff’s mother from her father’s estate, and to show her possession of said 
slave as part of the inheritance. 

So parol evidence is admissible to identify property of a suceession, accepted 
by an heir after having shown his right to inherit; or to identify slaves born 
on a plantation when the owner possesges by no written title. 

Where the purchaser under execution is evicted, he is entitled to judgment over 
against the seized debtor and seizing creditor, on his warranty, but under 
article 711 of the Code of Practice, he must first take out his execution 
against the former and on the return of nulla bona, may proceed against the 
latter. 





This is a petitory action. The plaintiffs who are the chil- 
dren and heirs-of the late Madame Guerin, formerly Marguerite 
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Chauvin Delery, now deceased, sue to recover a female slave Eyoranx Pas y 
named Celestine and her daughter-Fanny, which they allege tan Decal i 
they inherited from their deceased mother, and which are in-®7*™™'S BUS “UE 
the possession and. claimed by the defendant Bagneries. He 24¢Nsnims. = 7) 
sets up title to said slaves under a marshal’s sale, made in 42 
pursuance of a judgment and execution in fayor of A. & J. a 


Dennistoun & Co. against Louis Guerin, the husband of the 
plaintiffs’ ancestor.. See the case in 13 La. Reports, 14, - 

y On the retufn of the cause to the Parish Court for further 
proceedings, the plaintiffs made proof of their capacity as. heirs 
of their deceased mother, and proved by. witnesses the identity 
of the slave Celestine and her child named Fanny.. They 
also showed by parol evidence that Celestine had been given 
to their mother by her father Frangois Chauvin Delery, on her 
marriage with Louis Guerin, who retained possession of said 
slaves until her death: Afterwards being found in the posses- 
sion of Louis Guerin, they were seized and sold in execution 
6 by the U. States marshal, which issued on a judgment obtained 
‘ against said Guerin by A. & J. Dennistoun &-Ce. and the de- 
fendant became the purchaser. All this testimony was objected 
to as inadmissible as not the highest and best evidence of which 





the case was susceptible. 


Dennistoun & Co. and L. Guerin were cited in warranty by 
the defendant. 
There was judgment in favor of the plaintiffs decreeing them 
the slaves claimed, and costs of suit; and also in favor of the 
defendant Bagneries over against the members of the firm of 
Dennistoun & Co. in-solido, in their warranty for the sum of —- 
$1300, as the price at which said slaves were adjudicated by : 
the marshal to the defendant, on the 18th October, 1834, with 
5 per cent.. interest from said date until paid; and finally that 
they have alike judgment over against Louis Guerin, alsotheir 
warrantor. The defendant and warrantors all appealed.- 





Preston, for the plaintiffs, insisted on the affirmante of the 
judgment. 
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ag eae est ae eo ee he ee scan ge ate ae 
Sg Sear s oe TaN asks. : a 


‘GASES’ IN- THE: SUPREME, COURT 


Exstzrw “Drs. “Canon; for the- defendant, contended that:under article 44 


June, 1844. 


of the Code of Practice, the plaintiffs had failed to make out 


ovsnin’s BEIRS such a'title to the slaves in question as would authorize a re- 


BAGNERIES. 


covery ina petitory action. 

2. If, however the plaintiffs should. .suceceed:in evicting the 
defendant, he is entitled:to judgment -over against both plain- 
tiffs and. defendant in the execution under -which the slaves 


were seized, sold and purchased. * C. Pr. arts-711s 
' \ * 


Th. Slidell, for the warrantors, Dennistoun & Co., insisted 
that, the plaintiffs had not made out such a case as would en- 
title them to recover against a title derived from the marshal’s 
sale. C. PreA4: , ' 

2. He maintained that parol testimony was. improperly ad- 
mitted to prove the heirship of the plaintiffs and of their claim 
to said slaves by inheritance; and the will of their grand-fa- 
ther from whom their mother is said to have received the slave 
Celestine, does not recite or make mention of any such slave, 
and this defect cannot be shown by parol testimony.. There is 
also a discrepancy between the ‘written and. parol proof .in re- 
lation to the plaintiffs’ claim. ; 

3. The judgment is erroneous as regards the warrantors 
under the article 711 of the Code of Practice, and should be 
corrected and made conformable to it. 


Simon, J. delivered the opinion of the court. 


This case haying been remanded for further, proceedings, 
see 13 La. Rep., 17; the lower court, according to the instruc- 
tions of this court, permitted the plaintiffs. to introduce. parol 
evidence, to prove the execution of the act of settlement of the 
estate of Francois Chauvin Deléty, and. to show. that the slave 
Celestine, by them claimed, is the»same.that was inherited by 
the plaintiffs’ mother from her father. The. defendant took a 
bill of exceptions, and judgment having been rendered in favor 
of ‘said plaintiffs, said defendant and ‘his warrantors appealed. 

The additional evidence adduced before the inferior court, 
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establishes that the act of settlement was executed onthe first Eisen Dus. 
of July, 1823 (day of its date), that the slave Celestine claimed. —__—__ 
by plaintiffs, is the same that was given to their mother by her °°=™%* ==™* 
father at the time of her marriage with Louis Guérin; that 
| said slave was then 12 or 14 years old; that plaintiffs’ mother * 
| got possession of said slave in 1810, and kept her in her said 
possession until her death. That the plaintiffs are her heirs; 

That Celestine remained in the possession of Louis Guérin and s 
t of the heirs of his deceased wife until said Louis Guérin failed; ~ . 
and that said slave has a child named Fanny. It isalso shown — 
that Celestine is the same slave that was sold by the marshal 
of the United States; and is the same one valued in the act of 
settlement at $600. 

This cause is now before us on its real merits, and we shall 
therefore proceed to examine all the various grounds upon 


? which the defendant and his warrantors attempt to resist the ~ 
| { plaintiffs’ claim, and endeavor to maintain the title which was 
‘ transferred to the said defendant by the adjudication made to 


him by the marshal of the United States.. They contend : 

1. That there is no competent proof of the heirship of the 
plaintiffs; as the only proper and legal proof of such heirship 
is the mortuary proceedings of their deceased parent. 

2. That parol evidence was improperly admitted of the 
slaves in question, having been donated to plaintiffs’ mother; 
inasmuch as the will of Francois Chauvin Delery does not re- 
cite the names of ‘any of the slaves therein stated to have been 
formerly given. 

8. That Francois Chauvin Delery, by his: will; mentions 
eight children as his heirs and universal legatees, whilst only 
seven are recited in the act of partition or settlement of his 
succession: 

4. That all the heirs and parties to the act of partition, 
whose names are therein recited, did notsign it. 

5. That said act is an act under private signature, which 
never was registered according to law; and is not valid against 
bona fide purchasers and creditors: 

75 voi. XVI. * 
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Bistzrs~ Dis. ~~ 6.-That the»plaintiffs ‘have not made out ‘their title to the 
Vine, WH. ‘slave ‘Celestine ;* and ‘that the — of the slave’ se is 

as usr’ not satisfactorily éstablished. 2 
skenmnrts. .1..The testimony «introduced: to prove the heitship of ‘the 
1 cHeieship way plaintiffs was not objected to-in the court below ;and although 

© oan v4 it-is trde ‘that the registers of marriages, births and deaths are 


a vidence. 


when it a not higher and mote’ proper evidence than proof by witnesses, yet 
shown, —there'the existéence-of' the former-will not’be* presumed, as it must Be 
was a(<register 


of . tne. se ‘positively: proved that stich: registers‘or other proceedings do 
denlibets ae exist. “Lb Martin; 718;°8 Martin, N. S., 269. 


tence, The j 
latter will rhe 4g, This is: one*of the legal points which were the subject 





be _ presumed, 'of the decision of *this’court reported in 13°Za. Rep. 173 ‘and | 


as it-must be 
positively prov- we fully concur in the opinion then pronounced. It is obvious 


aaa ; a that the parol evidence complained of does not go to establish 
a evi. @ title Ora donation by parol, but merely to identify”a slave 


ad — _ ‘which was inherited by plaintiffs’ mother from her father’s 
identify a slave estate, and to show the fact of said slave’s having been put in 
rited. :~ = her possession and kept by her-as*part of the inheritance. Such 


plaintiffs’ mo- * <8 < ‘ ogee a 
i Me he fact ig independent of the aét of: partition and settlement which 


a was subséquently passed-between thevheirs, as: her said posses- 
possession of siOn-was far anterior to the execution of the said act, and com- 
ot othe in. Menced in 1810, at the time of lier marriage with the plaintiffs’ 
heritane. father, who; after her death, became:their tutor‘and- never had 
in-himself-any right ‘or title to the property in-dispute. It is 
trues thatthe will of Francois.Chauvin Delery recognizes that 
he-gave a female slave, valued at $600, to each of -his married 
children, in advance of their shares in his succession, en avan- 
cement d’hoirie, and that ‘those slaves are not named-in the 
said will ;* but this doesnot constitute the real and only title 
under which ‘the plaintiffs are entitled to claim the slaves in 
question ; it is on their right of inheritance in representation 
oftheir deceased mother, to whom the slave Celestine was de- 
livered by her fatherin advance of ‘hef rights to his future suc- 
cession, that their title is based; and in such a case, we under- 
stand» that proof of the right to inherit, and of the identity of 
the’property inherited, is all that can be required to show that 


- 
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the title of the authoris vested:in the heir.. «12-Martiny*6497: Eageens - Di. 
Indeed, it may. often-happen, that-anm individual whos» legaltys 
called. to,the.succession.of another, acceptssitiabsolutely, .and cuneate 

puts himself in, possession, of. the.-pfoperty:-thus: inheriteds: ssenmars. 

without.being able. to show.any other-weitten-proof..of hisititle, - nd, 

f but-the ex parte inventory..which -he-has. caused to hessisdagidence is — 

and.in.such.a case,. if no.inventory:has beenmade (this-ismotproperty of a 

necessary: in all cases),.how.couldhe,.show: his title-to.suchsor.conted we 
such specific property,.if-he.avas.not,to be allowed.to prove. by ao 
parol, after having established his:zight.to. inherity,theddentity: aright to on 
of. the. property. inherited? —In the case -of, slaves, born.on a slaves barn on 
plantation, how could the. owner:prove his.title,to them in-aDyeynen 0 

‘other. manner but, by parol, ° that is toisay, by. identifying:ssualxPomese® by - 

. slaves as being born in his possession? . We.think the defend>: 

| ant has carried his objection too far: the, rule. is»that.all sales 

(every. transfer) of immoveable,property.and slaves. must, bein’ 

writing ; La.: Code, Arts..2265, 24153 and that parol proof.of 

' ownership or title to such property cannot be.admittedyunless. 

the object, of, the evidence is to establishpossession and.that- 

the plaintiff acquired the property, by inheritance, It is.clear. 

then, thatthe rule.isnot applicable to the present case, and:that. 

the right. of, the.. plaintiffs .to the slaves by.-them claimed being. 

founded on their right of inheritance, the evidence by.themjofs:  .» » 

fered was.legally admissible. The circumstance,of,there being: $34 

a will and an act of partition, in which.the slave is not.named,. 

cannot affect their right of. recovery,.as.without those acts,,.thex i ue 


eyes 


plaintiffs would not:be precluded. from melee meeres THE Sie 
en a ae 
facts. seaudiesns As Bae 


lien meusioned:i in, he -will, were-in entenbitae at aha time: of. ~ a ape es 





ig 





ee 


ee 

the death of..the phot ancestor; in-order. to. establish:this*: - ~ — 

point. , we eg ae 
yor 2 - 


IV. The.view, we. = hractaleon, of. pf eatud ground, cuiandl wi-ail iwtee 
the examination of: this question .unnecessary-:.the act ofapatee: "°° 


tition or settlement objected to, cannot add anything, to the, @* \< 


opt’ eck age vats 


plaintiffs’. right, nor.can’it affect.it; itserves,only. to show © ~ 
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Eysreaey, Das that the plaintiffs have, by collation, accounted: to their co-heirs 
ane, for the-value of the slave inherited: by their mother. 
euenin’s warns wems §=6Y. The rt. 2242 of the La. Code is not applicable to this 
paowzmrxs. case: the- defendants cannot pretend to be creditors of the 
- plaintiffs’ ancestor, nor can they maintain te have purchased 
‘the slaves in question from the same person and under. the 
same title. Moreover the plaintiffs and their mother had been 
in possession of said slaves since 1810, at which time Celestine 
was really delivered to their said mother; whilst the act com- 
plained of was only executed in 1823. 

VI. From the evidence adduced by the plaintiffs, we are of 
opinion that they have completely made out their case, and 
that the slave Fanny has been satisfactorily identified to be the 
child of the female slave.Celestine. 

With regard to the judgment rendered by the lower court in 
favor of the defendant Bagneries against his warrantors, we 
think it is correct, except that the interest on the amount of 
said judgment should run from the 27th of November, 1834, 
and not from the 18th of October previous, and-that instead of 
ordering the said amount to be first recovered of the creditors, 
said judgment sheuld have been in conformity with the 711th 
Article of the Code of Practice, to wit : “ifthe purchaser has 

Ss ty been-evicted from the thing adjudged to him, on the ground 
“Where the that it belongs to another person than the party in whose hands 

er egecution i is it was taken, he shall in that case have his recourse for reim- 
cts pe * bursement against the seized debtor and the seizing creditor s 
ies Pt upon the judgment obtained jointly for that purpose, the 





and seiz- purchaser shall first take execution against the debtor, and 


ng geass warranty, upon the return of such execution, no property found, then he 


ile ng the Shall be at liberty to take out execution against the creditor.” 
mee, is thus perfectly clear, that the defendant must first proceed 
fr take out out against Louis Guérin, and that he cannot take out his execu- 


aguinst the tin Yion against Dennistoun & Co., until from the return of the 


oot ‘of nulla Sxst writ it is aseertained; that no property has been found to 
a = Piha ately the claim. . 
Jntter. itis therefore ordered, adjudged and decreed that the judg- 
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ment‘of the Parish Court be affirmed with costs, with this mo-Eastzrs Drs. 
dification : that Zénon Bagneries.do recover of Louis Guérin, ac -ccanal 
Alexander Dennistoun, John Dennistoun, William Wood, *°"™4™ 
Robert Dick, William Craig Mylne, and Murray Mercies | waar 
Thompson, in solido, the last named six persons composing 
the firm of A. & J. Dennistoun & Co., the sum of thirteen 
hundred dollars, with five per cent. interest per annum thereon 
from the 27th of November, 1834, until paid, and the costs of 
this suit in the lower court only ; and that the execution of this 
judgment be stayed as against A. & J. Dennistonn & Co., un- 
til the return of the execution, which is first to be issued by said 
defendant against Louis Guérin according to law; the costs in 
this court to be borne by the defendant. 


os 








BOWMAN vs. WARE.* 
- APPEAL FROM THE*COURT OF THE FIRST JUDICIAL DISTRICT. 


In a redhibitory action for the rescission of the sale and refunding the price, an 
offer to return the slaves, is sufficient if it be rejected; as there is then no 
necessity of making an actual tender. 

Where a bill of exceptions taken to the charge of the judge to the jury, dees 
not state any specific proposition on which the charge was predicated and ob- 
jected to, this court will assume that the judge a quo did his duty. 


“Weg BET ad ee a 


This is a. redhibitory action to rescind the sale of a negro 
woman and her two small children on the ground of redhibitory 
defects and diseases in the woman, and to recover back the 

~ price paid. The plaintiff, Mrs. Bowman, alleges she purchas- 
ed said slaves for the price of $1800, shortly after they had 
been brought from Mississippi by the defendant, and she has 


*Jupez Gar.anp did not join in this opinion, being related to the origianl. 
owner of the slaves. 
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Eastern. _ Dis, discovered: that the woman is afflicted with chronic rheumatism 
_ Tune, 1841. - in the ancles and wrists. to such .a.degree as.to render her per-. 
aA, fectly useless ;, and especially. so inconvenient..and worthless 
wark.. — that.-had she known. it, she..would not have purchased... She 
alleges she. has tendered said slaves back again to.said Ware.on 
condition of refunding the: price, and is now ready to -deliver. 
them up, but that he refuses to comply with her-request... She 
prays. that. said. sale be rescinded, the price.refunded, and.the. 


defendant decreed. to pay damages...” : 
The-defendant-pleaded the general issue. 


The cause was submitted to a jury on a mass of’ evidence 
taken in relation’ to the existence of the ‘redhibitory defects 
alleged. , 

There was also evidence of an offer made by the plaintiff 
through an agent to the defendant to take back the slaves in 
question and refund the price, which he declined ; observing 
that he was acting for the original owner who resided in Mis- 
sissippi. 

There was a verdict and judgment rescinding the sale, and 
for the return of the price pais f for said slaves, and the defen- 
* dant appealed. 


Potts, for the plaintiff urged the affirmance of the judg- 
ent. , 


C. M. Jones, for the defendant, contended that the plaintiff 
ould not recover, because there was not such a tender. of the 
slaves made in writing with notice, as is required by law, which » 
is a condition precedent in an action for the rescission of a 
sale. Janin vs. Franklin, 4 La. Rep., 198; Pothier on Ob., 
part 3, ch. 1, art. 8, de la consignation, &c.; C. Pr., arts. 404 
to 418. 

2. The judge a quo Siied: in snide to instruct the jury 
on the subject of a@ fender in such cases as this, and in act- 
ing as he did. 

8. The verdict of the jury is not supported by the evidence, 
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and.is*not-entitled *to much. weight inthis cise, as nearly’all Bivresin Dis. 
the evidence’was taken by writtensdepositions, - ~ ee 





Martin, J. delivered the opinion of the court, — — 
‘ ; 2 RE, 
“The defendant is appellant from a judgment in’a redhibitory 
action, setting aside the sale of a female slave and her two 
children. ek ; * ide 
The defence in this court, relates to the -want of a tender»of 
the slaves. ‘The petitioner alleges that:she tendered said‘slaves 
back to the defendant:on éondition’ of refunding the “price and 
is now ready to deliver them- back-on the terms* aforesaid. 
This is certainly a sufficient-allegation.» A, witness-has sworn .. 
that at the request of the plaintiff-he called on the defendant *~" 
and stated to him the defects.in the slave, of which *she’com-*"~ >= 
plained; and further stated to him-that she -would'not keep thé » - 


slaves, but insisted on-returning them and rescinding the con®...» 
tract. ‘The defendant said he could not do this, ‘as heggas act: _ —— 
ing for a person in Mississippi; but that he would’ other pg ilar 


slaves in exchange: at certain: prices, which: the plaintiff: de- 
clined. oy is ‘ 
At the trial the plaintiff2s counsel entered on the: minutes of 
the court and prayed that it be made a matter of’ record; that 
‘‘he then tendered a re-conveyance of the.slaves“in question, S se Zz 
together with an offer to pay-all costs. up to:that*time” - This “* “_ 
was refused by the defendant’s counsel, as it-should-have been 
made before the institution of the suit. . e 
We are of opinion that the testimony fully establishes the ' 
allegations of the petition, so far as it became necessary to Inaredhibitory 
support a redhibitory action. In the case of Janin vs. Frank. *tin., for . the 


rescission of the 


lin, 4 La. Reports, 198, the judge who was then the organ of Sle and refund- 

: ' ing the price, an 
this court, said, that ‘‘ until the vendee offers to return the offer to return 
, — e slaves, is suf- 
slave, he cannot have an action for the price.”” When the ficient if it be 


vendor rejects the offer, there is no necessity of bringing the {ore is'then no 
- : : necessity of ma- 

slave, and making an actual tender to him. This would be King an’ sotent 

always useless, and very often extremely inconvenient. The tender. 


¥ 
. 


vendor and vendee of the slave may be at a great distance from 
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er ay Drs..eath other. The former tarhot say that no opportunity has 
———_ > been afforded to him to accept what he ‘had declared’ his un- 
~ ae “willingness or inability’to receive. In the “present case the 
wane. vendor declared that he was acting for a person who résided: in 
 ’ another State; that he had other slaves which “he would give 
"in exchange at a certain. price; but that he should not rescind 
tie contract. On this, it appears to us, the — might 
well institute her action. . 

When the case came on for trial, the plaintiff’s counsel. ex 
abundanti cauteld, made what is ealled a tender to the adverse 
counsel, which he refused. It does not appear necessary to 

Where a bit-®™P¥ess any opinion on this matter. 

meee Our attention has been called to a bill of exceptions taken 

charge # = by the defendant’s. counsel to the refusal of the District Judge 

jnry, does Sel cstion the jury, er give certain charges m relation to the ' 

’ ion before them. As the bill of exceptions does not state 

3 Es. anys proposition, on which the instructions or cherges 
and ob- were ‘predicated, weare unable'to test the correctness 

on wil Fe of the decision of the judge a-quo in refusing them. We must 

juice 70 aid therefore assume that he did ‘his duty. 

On the merits, the case was tried by a jury; and their ver- 

diet is clearly supported by the evidence before them and ought 
? Ai not to be disturbed. 
. It is therefore stdered, adjudged and decreed that the judg- 
* ment of the District Court be affirmed with costs. 


"hd 





/ 





i 











INDEX 


OF THE 





ew 


PRINCIPAL MATTERS. 





APPEAL. 
PAGE 


1, An appeal lies from the appointment of a dative testamentary exeeutor by ~ 
' the Judge of Probates; also from the appointment of.syndies and curators oF 
vacant estates. +--+ ++++ee- ees «- State vs. Judge of Probates of New-Orleahs, 802 
2. Damages for a frivolous appeal cannot be allowed when the dismissal of 
the appeal is insisted on by the appellee..+--...-++++++++++- Allen Arniuel. 437 
3. The appeal will be dismissed when the record is incomplete d eontains 
nothing for the court to act on.- ------ Sac cs cece pele u ste ccsat es? TE SME Re es < ad. 
4, The appellant from a judgment dissolving an injunction, obtained against an 
order of seizure and sale cannot take a suspensive appeal without giving security 
as in other cases of such appeals; security for costs is not sufficient. 
State. vs. Judge of the third District. 444 
5. The article 740 of the Code of Practice is an exeeptionmto the rule, requir- 
ing security in obtaining an injunction to stay an order of seizure and sale, but® 





only applies to that class of cases.--++- +--+ sess eeeeee reeset eens ee sensewaes + 06. 
6. Damages for a frivolous appeal will not be given when it does not appear 
the party has suffered any from the delay..-.~------+-+++- McCabe vs. Gentes. 34 


7. An appeal from a judgment not signed, will be dismissed. 
Tissott et al. vs. Bowles. 30 


8. Appeal solely for delay and judgment affirmed with the maximum of dam> 
AYER ees cece eee e eee e eer ee cree estes ee resi er ee nns r - Verret et al. vs..Clavé. 36 
9. Appeal dismissed for want of the means to examine the case on its merits, 


Totten vs. Merrifield, 583 
ATTACHMENT. 


1. An attaching creditor cannot avail himself of any complaint or claim, his 
debtors might have on a third party for damages, on account of unusual delay — * 


ina voyage. Until they ya the plaintiff cannot attach their action for 
Mamages, + oeseee rece reese seen eee e eee e eee eres en reees Leefe vs. Walker et al. 1 


2, An attachment levied on the two thirds interest of the debtor in the eargo, 
76 VOL. XVIII. 
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cannot avail, unless there is a surplus, after paying all the charges and losses on 

the vessel and CAL ZO.: ee eee cece eee ee eee reece eeenens Leefe vs. Walker et al. 1 
3. A sale of aigtock of goods, although by notarial act, when shown to be in 

fraud of*ereditors, will not exempt them, even in the vendee’s possession, from 

bona fide-attaching creditors of the vendor... - - - Meeker & Lewis vs. Hays et al. 19 
4, An attachment is dissolved on bonding the property attached.. The plain- 

tiff then looks to the bond and not to the property to satisfy his demand. If he 

fails in his suit the bond is discharged....--..-- Dorr et al. vs. Kershaw et al. 57 
5. So a third person claiming property attached and bonded cannot inter- 

vene in the suit between plaintiff and defendant: He must look to the person 

in possession of the Property...+-+eeeeeeeseeeeevens ease bie be bie sue BE es Se: «» 06. 
6. Where cotton is. shipped to consignees, who are entitled+o a right of pri- 

vilege so that the consignor or-owner could not take it out of their hands, Azs 

creditor cannot attach it in their hands....-..-- Powell vs. Aiken & Gwinn et al. 321 


7. So where the defendants gave an order on their attorneys to pay over the 
proceeds of certain cotton, which they had attached to the interyenors, to be 
credited in‘their (defendants’) account, it is good against subsequent attaching 
@reditors...se.e+sseeeeee erence ee es cnet cess ene e ease eee teeeeeeees eee sone sae “ER 

8. Garland, J. dissenting. It is not shown that the intervenors made any spe- 
cific advanee onthe 13 bales of cotton, and are therefore not entitled to a privi- 
lege under thé afticle 3214 of the Code; consequently the plaintiff’s aftachment 
ought to hold Hhe @OtlOm.. «cc wccs ccc ccc cccrcccccccceevemercesencnee eocces $00 

9. The act of 1826 which declares that in cases where the debt is not yet due 
and the creditor swears his debtor is about to remove his property out of the 
State before said debt becomes due, “an attachment may issue,” does not apply 
to steam-boats and vessels, which from their nature must necessarily be taken 
from the State in their regular business.....++.+.-.-++. Russell et al. vs, Wilson. 367 


10. Where an amended petition was filed, with a new affidavit and bond, cor- 
recting the name of the defendant, but no new order of attachment was granted: 
Held, that the attachment issuing thereon is a nullity.-....--- Purdee vs, Cocke. 482 


BANK DIRECTOR. ° 

1, The provision in the charter of the Louisiana State Bank that two thirds of 
the 6 directors on the part of the State, and two thirds of the 12 elected by the 
stockholders, only shall be re-appointed and re-elected annually, applies to 
each class separately; so as to obtain an annual renewal of one third of the 
whole board........-...- Ao) As _. Epes ree Jordy vs. Hebrard et al. 455 

2. The restriction in the charter confines the re-appointment and re-election 
to two thirds of the former board; and directors formerly appointed by the go- 


 vernor and left out, are ineligible to come in as new members, elected by the 





PBckholders. . 2.2. cccccccccvcc veces Chacsesusset Ce cheers 0 bees 06 oe ViaNe seeva FB, 


3. If a director is ejected as ineligible, the next highest on the list voted for 
but left out, is not entitled to his seat. A new election must take place..-..+«» ¢B. 
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: BATTURE. ° 
1. The right to future aliuvial formation or batture is a vested right inherent . 
‘in the property itself, and forms an essential attribute of it; resulting from™na- 
tural law in consequerice of the local situation of the land to which it attaches, 
< Municipality No. 2 vs. Orleans en Press. 122 


2, Cities may acquire jure alluvionis, but it must be as owner of the front, or 
as riparian proprietor ; for the alluvion is but an n accessory to the principal estate 
OM lamhh veces cee eee is eh Seance cris ee ee esa Ceca Seb dui ae enews bake ee 80. 


3. There is nothing in the Roman law which restricts the 5 ig of alluvion to 
particular localities or portions of land, having particular names; but the right 
depends on the question whether the land had fixed and invariable limits, or a 
natural boundary on one side by a water cOUrse..-+-. +++. eeee ees reece eeeeeees ib. 


4. The Jesuits’ plantation out of which the locus in quo arises was originally 
entitled to the alluvion or batture in its front. The mere act of incorporation 
of the city in 1805, changing the name of this property from ‘rural to urban, 
neither made the city a front proprietor so as to acquire jure ravi ave or de- 
prive the front lots of the right to such accretion.. (++. .+++ ee eceeee este este os * 96. 


5. The onus or burden consequent on the right of alluvion is natural, not» 
civil; it is a risk apising from the exposed situation-of the land, not the expense”. 
of making embankments; for the right of alluvion exists on streams which: do 
mot OWN obit ca) BES a kR EIS fesse etc tev cots ecclkea seen Ps ARS - av.” 8B. 


6. The public, through the agency of the catiileritlai: has the sole use of the 


‘levee and bank of the river; and the front proprietor cannot extend the levee 


without the consent of the corporation, which in the meantime has the right to 
make all improvements for rendering it useful to the ago and favorable to 
COURMIET ES. tp 6 cibne i cect bens abe ccs es cnice Vivede lestvctiesiehethessl Weecastss 


7. The French government in laying out the ancient city of New-Orleans, left 
an open space between the front row of houses and the river, marked quai on 
the plan, which was a dedication of this space. to public-use, anid it — there- 
by a Locus publicue,..++. 00s. cece edecceecnecceceeceleescececssesteieecebeees id. 


8. If in laying out the faubourgs, the ancient proprictors of | those riparian 
estates had left an open space between the front street and the river, marking it 
asa public place on the plan, it would hire amounted to a detiadiyn, if at- 
cepted by the public....+.-- Kiron Seven toes: pevertw heave Waebsivnest Uhetane «es 4. 


9. But none of the plans show any indication of Madame Delord and her ven- 
dees, having ever dedicated the front of her property on the river to public use; 
on the contrary, she continued to exercise géts of ownership as a riparian pro- 
prietor, and was required by the city orditiances of 1830 to keep up the levee in 
front QS GUE. 05:2 cdarcmertcsaccsevevcvecscvedes We RUPEE Lee a Sata Ree Sseaee id. 


10. Garland, J. The right of alluvion is not based exclusively on the 
principle of being subject to the expense and burden of keeping up roads 
and levees. The Roman Jurists say it is a mode of acquiring property by natu- 
ral law; that it is just, the advantages of the thing should belong to him whe 


>» 


% 
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supports its disadvantages... .. ++ + Municipality No.2 vs. Orleans Cotton Press. 122 


11. The plan of Madame Delord, leaving an open space between new levee 
street amd the river, was not a dedication of this space to publie use. There 


was nothing marked or written on it indicating an intention so to dedicate it... ib. 


12. There is no particular form necessary to a dedication of land to public 
use. But it requifes the assent of the owner and the fact of its being used for 
the purposes intended LOE KS's bw ete aos Oi oe wile Fe wale cies © ceo NaiblS Kir ees is eas 

13. Martin, J. dissenting. Where the plan of a city or faubourg fronting on 
a navigable river or the sea, has an open space between the front row of houses, 
or street, and the water, it | becomes part of the ports and it is a locus publicus, 


14, The batture which formed in front of the Raenias of the city of New- 
Orleans, after their incorporation with the city, became the property of the city 
and not of the front proprietors be pe ec ener escr eens eeceees occ ee ee ee eccecrons a 

15. In countries governed by the civil law, the ports or landing places of . ci- 
ties situated on navigable rivers, lakes or the sea, are loci publici in which indi- 
viduals have no right of property..- -- Se a are Cae ot0 + oe Me Sect eee er cere ee 

16. The plans of faubourgs Delord and Saulet, laying off these plantations 
into eity lots and squares divested the owners of all interest, exgept in the lots 
and squares sold to individuals, &c. All the rest was. dedicated to the. publie.. 
The land or space between new levee street and the river became a locus publi- 
cus destined to the public use. The dedication required no further evidence 
than the plan and the use of these places by the public........-. ++... Deeeeee 

17, The use of the batture outside of the levee is. vested in the public, but the 
ownership or title to the soil is vested in the front proprietors of lots, or land to 


2b. 


ib. 


tb. 


which the batture attaghes or forms.. « - - Pulley & Erwin vs. Municipality No. 2. 298 


18. The corporation or municipality is the administrator of the batture for 
the-use of the public, outside of the levee; and have the right of taking earth 
for the construction of wharves for the public use on the batture, along its ‘whole 
extent within the corporate limits of the city ; and also for improving the port 
and the streets, and avenues leading to it... 6+++e.+ eeeeeeee seve eeeeeee vee 


BILLS AND NOTES. 


1. Theholders of a negotiable note receiving it Without any notice of the con- 
ditions and equities between the original parties, and having paid a full consi- 
deration therefor, they will recover notwithstanding it was given to the payees 
on certain conditions not then fulfilled, 

Van Pelt & Fowler vs, Eagle Insurance Coinpiany € et al. 

2. The endorser of a note has no right to enquire whether the plaintiff, in 
whom the legal title-appears, was the agent or real owner, unless by a fictitious 

_ assignment he i$ about to be depr ived of his defence against the true owner. 
Mitaine vs. Fi PguUson. 


. The endoxsee or holder of a note who takes it after maturity, holds it sub- 


na 


ib. 
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yect to all the equities existing between the original parties, . 

Stetson vs. Stackhouse. 119 
Pa 


4, So where S. makes his accommodation note to D. to ¢nable him tafallsc 
Junds with an understanding that the latter was to pay it, if he used-it; and‘he ~ 
passed it-to the plaintiff after it was due, imhis action. to recover of the maker 
he was nodn-suited,.....+.e.eeee Cove ceresnovecds eveeccrceccecteda cow eevveges ib. 


5. The promise to endorse a note made payable to the defendant, proved by 
parol evidence, is sufficient to authorize a recovery, although he refused to put 
his nAME-LO ites eee cece eee eee tere eee Keio gas tings ane esdes Leeds vs. Bozeman. 117 


6. Where the pleadings charge the plaintiff? with fraud and collusion as the 
holder of a note; and the evidence shows its extinguishment by payment, he is* ~ 
bound to prove he gave a valuable consideration for it before maturity, without 
any knowledge of what had passed, or he “cannot recover. 

Moffait vs, Murray et al. 357 


7. Where the deféndants, sued as drawers of a draft, plead the want of due . 
notice, but admit it was for accommodation and one of them offered to giye en- 
- dorsed notes in payment: Held, that the onus probandé of their having funds 
in the hands of the drawees,-devolved on them. 
Nicolet’s Executor vs. Gloyd-et al 417 
8. Under the laws of Mississippi the maker of a note has the right to oppese 
against all subsequent endorsees, the same equities and-defenees which he may 
have against the original payee.. --- Hermann, Briggs & Co., ys. Hootsell et. al. 419 





ne 


9. Where the bill of sale of certain slaves, expresses it was for-cash, and the 
purchaser gave a note for the balance of account due the vendor, including the - 
price of the slaves: Held, that the note and billof sale aré of- equal dignity, and rio 
other evidence being produced, that the note was given through error, the legal 
presumption is, it isjustly due, and that no cash was actually paid as stated i in 
the Dill: of -pallej« <3 00 seco ccieweess Sus epee een ge Cosege ile we reece swe cwesweces §D- 


10. Where the testimony is insufficient to show clearly that the note endorsed 
by defentlant was altered after"its execution, by adding the words payable at the ~ 
“ Union Bank” he cannot exonerate himself from his endorsement. 
Oakey & Co. vs. Hennen, 435° 


11. The defendants suéd as endorsers, failed in proving their defence, and 
judgment against them was affirmed...------ ++ Coit & Co. vs. Charbonnet et al. 440 


12, Where a partier accepts a draft in the name of the firm, but which is for 
his individual benefit, on-payment the other partner may be subrogated to the 
creditor’s rights and recover the amount from his co-partner. © 
, Hall vs.°Gaiennie et aj. 442 
13, A power. of alforney with a clause, “ to make and endorse promissory 


notes in her name, &e.,” is clearly suflicient to authorize the endorsement ot 
her name, and she is bound by the cudorsement... Dufoyr vs, Beauregard et al. 467 





14. Great forbearance on the part of the creditor towards the maker of a note, 


Sa 
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but who never appears to have given time so as to preclude himself from suing 
and suspending his remedy to the prejudice of the endorser, the latter cannot 
complain or be exonerated... -+++++e+-sseeeeeeeees -: Fortineau vs. Bossieré. 470 


15. Where the drawers of a bill depend for its being honored on‘the proceeds 
of a claim against the drawee, then in litigation, and take a receipt that it shall 
not be protested in case of dishonor, to save costs; they will not be considered 
as having funds in the hands of the drawee so as to entitle them to notice. 
Benoit & Blanchard vs. Their Creditors. 522 


16. There is no:particular form of notice of protest necessary, so that enough 
is stated to inform the parties to,the bill of their liability and put them on their 
guard, Re er ee er ore eee re Barker vs. Whitney. 575 
17. Notice may be sent in two ways; one bythe holder to all the other parties 
to the bill, which will enure to the benefit of any endorser who pays it, in an ac- 

_ tion against his predecessors or the drawer ; or the holder may notify his imme- 
diate endorser, and the next, &c.; and one day'is allowed to cach, party to depo- 
sit-notice in the post-office, OE a ee ee Te ETS So Dueihe «oe vee! 80. 

18. A party whose name is not on a bill poner interested. in it, is not entitled 
to the benefit of the rule allowing each party a day to send notice to the party 
Wehore Diimd. ore os 605s cass caweree vores Saw sev cs cece Pat Cee SMIN DCs Bee Meebo noes ib. 
19. If the holder of a bill or note place it in the hands of his banker or agent 
with his name on it, the agent-is only bound to give notice of the dishonor to-his 
customer, and he to the party next entitled to notice..-+- +... -eeseeeeeeeeeees «+ Ob- 
20. But where a bill is protested and notice for the endorser sent to the third 
person whose name is not on the bill, and he on the following day deposits-it -in 
the post-office to be sent to the endorser, the latter will be discharged......... ib. 


CLERKS. 


1. Clerks of courts are bound to make complete records and append thereto 
the proper‘and true certificates, and their neglect and disregard of these daties 


will not he tolerated by this court...... tees eeeeenee Beene es .-Payne vs. Fox. 80 





COMMISSION MERCHANT. 

1. Where the plaintiff as agent or commission merchant agreed to furnish freight 
fora vessel ata certain rate and 5 per cent. primage thereon, and the freight was 
not received as agreed on; but the Captain made anew contract for freight to 
which the plaintiff was not a party: Held, that the latter cannot charge for the 
freight. +--+ ++ sees eee e ese ne ener ee se ee ene ath a0 0s wees vip SF Laidlaw vs. Tyson. 378 

2. So the consignee of a vessel inwards is not entitled to charge commis- 
sion On the owtward cargo as a customary charge unless he actually obtains 
an outward freight. ...0++++seseeees gic wetsieeg Reaaese Tyson vs, Laidlaw..880 


COMMUNITY. 


1. Property purchased under the husband’s own judgment becomes part of 





~~ 





ak 
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the community ; although it may entitle him to the price which he paid for it, as 
a charge in the settlement of the community. 
German et UX. YS. Nicholis et al. 301 


COMPENSATION OF DEBTS. : 
1. A debt exists from the time it is contracted or is due; and not frem the date 
of the judgment only, rendered thereon.++...-.+++++++ Bach vs. Twogood et al. 414 


2. So where the plaintiff’s demand existed anterior to notice of the transfer of 
defendant’s debt against him, it will compensate and extinguish it as against the 
original creditor, notwithstanding he transferred it toa third person before the 
plaintiff obtained judgment on his demand. .... +... eeceeeseeeeeeseveeceees oo 806 


CONTINUANCE. 
1, Where the party takes his commission six months before trial to procure 
testimony, and makes fio effort to obtain it, he has not used sufficient diligence to 


ObtaineAa CONtinUAHO, «a5 -. 20. cece ccc ec sccc cece cccdoes Rogers vs; Davis. 50 
2. A continuance will not be-allowed because a public officer is called as a 


witness with his records at the moment of trial, and his records are locked up, 
his clerk having the key and absent at the time..---------++++ Slidell vs. Locke, 461 


3. An affidavit by counsel stating the absence of the defendant, but that the 
latter expects to prove certain facts by a witness and hasused all diligence to ob- 
tain him, is insufficient to grant a continuanee..-----+-.--- Burton vs, Maltby. 531 


CONTRACT. 
1. Where a ‘building contract is modified at the instance of the proprietor and 
a plasterer is employed separate from the contract with the builder, he will be 
entitled to recover of the proprietor independently of the original contract with 
the Dnt «wen cn seed seesegaes caved angen eenes «+ M<‘Intosh vs. Clannon. 469 
2, Where a creditor takes goods of his supposed debtor in his absence and 
sells them at a sacrifice, he is chargeable with them at the price they are charged 
at by the consignor. -++-+++-+++s++++ tee eeeeeeeeees Staunton vs. Cox’s Syndic, 508 
3. Where a party declines a compliance with his part of the contract, the in- 
stitution of suit, claiming performance of the contract or damages in the alter- 
native is a sufficient putting of the defendant in mordé, if any was necessary. 
New Orleans & Nashville Rail-Road Co., vs. Ganalh & Co, 510 
4. It would even be an idle ceremony, for one party to do certain acts on his 
part before suing fora breaclrof the contract, after the other declines complying 
with it on his part. Sieeoseesesecee Geraddocesees ress Tein Tere Beeecdtocevelees ib. 
5. Where the~ defendants: refused, a compliance-with their. Soutrsch (or wea. 
sons wholly ee" with the. eondyet, of the Se ee liable for 





6. When the period whiltin: which a certain congition't is to be palin’ has 
not yet arrived, the party is “not in mora, and” the . complaint of non-compliance. 
is premature. In ~ meantime ‘the adverse party: ws a his part: of the 
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contract. «+ este pee cece ener trees ee scenes Priolund: vs. Hurst etal. 837 
7. Where materials were furnished and work done on the defendants’ premises 
and for their benefit, they are bound to pay the value, although the work was not 
stipulated for in the contract for other work done at the same time. 
Giraghty vs. Saulet et al. 539 


CO-PROPRIETORS. 
1. According to thé Civil Code of 1808, when ‘property was acquired jointly 
by inheritanee, purchase or otherwise, and could be partaken, it might be parti- 
tioned by cant or licitation to the highest bidder amongst the co-proprietors. 
‘Porter vs. Depeyster. 353 


2, When the co-proprietors were of full age, the licitation could only take 
place amicably and by private sale; but if they disagreed, were minors, inter- 
dieted or absent, the property could only be sold at public sale, after the usual 
advertisement, but any of the co-proprietors could purchase. This ee. a 
mode of partition, «++. +. seer esse cece eee eee es mien tateupeuresatareye Py eae Sie es SEB 

5. So where joint property is sold after the death of one of the hidivopedetirs 
and purchased by the survivor, who is also the executor causing the sale: Held, 
that it was the effect of the commune dividando, and the executor was not de- 
prived of his rightin common with the other co-proprietors to purchase. 

Porter vs. Depeyster. 351° 








CURATORSHIP. 
1. The curatorship must be given to a creditor of the deceased in preference 
to a person who is not such but only a friend..-.-.+.-. -+++ Kaiser vs. Hoffman. 493 
2. A person to whom any house-rent is due by the deceased is a creditor and 
will be preferred for the curatorship to a stranger..-.--+ see eere eesevecevesees 20> 
3. The party failing in his application for a curatorship through the opposition 
of apother or otherwise, must pay the expenses of the contestation...+-++eee++ tb. 


CUSTOM OF MERCHANTS. 
1. It is not sufficient to prove the correctness of a charge to show it is a cus- 
tom in New-Orlcans among merchants, the law merchant is more extensive than 
the customs Of ACItys. sec eee dese eevecseceerccseccssese Dyson v8. Laidlaw. 380 


DAMAGES. 
1. An action for damages claiming $500,_for injury sustained in assaulting 
and beating the plaintiffs. without-provocation. .Judgment for the fall amount 
supported by the evidence and affirmed.... -Fredwost and wifé vs. Daily et al. 535 


. DOMICIL. 
1. Ina conservatory action, to enferce the provisions of a will,-and cause to 
be regcinded the sale of certain Slaves; made contrary to its provisions, a remote 
vendeo of two of the slayes,fesiding in onan cannot be sued and made 
to answer at 2 different domicil than his own.. . Poydras vs.. Faulor et al. (7 
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2. Where the defendant owned a plantation and dwelling house in a distant pa- 
_ rish, where he has resided for several years, except occasional absence in tra- 
velling; and afterwards opened. commission house in New-Orleans, with a view 
to a commission business and his family living at a boarding-house: Held, thatit 
is not such a change of domicil as will authorize a suit against him in two 

months afterwards at his new residence.............++ Williams vs. Henderson. 557 
3. Defendant’s domicil considered still in the parish where he has resided 
permanently, notwithstanding his removal to New-Orleans, with a view to the 

commission business there for a short time.........Haill & Bein vs. Henderson. 563 


EMPLOYER AND EMPLOYEE. 
1. To render the employer or hirer of a slave liable for the damage occasion- 
ed by him, it must be done through his neglect, while he is actually engaged in 
the functions or duties entrusted to him.#..........Gaillardet vs. Demaris. 490 
2. Where the damage is done wilfully and wickedly by a slave hired to an- 
other, instead of doing it through neglect or unskilfulness, the employer is not 
BIRDIES. 2c cvcctvedssccccscccccccooccrcccad cece tess wees cncceksenesbnac cnapy, $00 
3. The employer ishowever liable for damages oceasioned through the neglect, 
imprudence, or unskilfulness of his employee, whether he be a free person or a 


SOMO: ov 650s oe PUEES. tceunsiahs Ceed becnw cqants deve MancduadegteteadiasiadecsTeie 


EVICTION. nat 

1. The fear -of eviction or being disquieted in possession of real -property; 
is no good reason to delay the payment of the price.........Rogers vs. Davis. 50 

2. If the party knew of the incumbrance before he purchased, it is doubtful if 
he can even demand security when he fears eviction......+.seeereeseeereeeees 0. 


EVIDENCE. 
1. The testimony of a witness not objected to will outweigh the statements of 
the defendant in his account so far as he charges the plaintiffs for the amount of 
his salary; but will be received as evidence of the credits he allows for moneys 
received by him.......0+.+++. coe ceccces seseeeeeees Whitney et al vi. Young. 26 
2. Where an agreement bears intrinsic evidence that the consideration had 
passed at its date, no evidence touching an averment of failure of consideration 
will be received..+..+-+eeeceese cree eeeeeeceeeeeees -Heath vs. Locke et al. 68 
3. Copies of township maps are not admissible in evidence when better evi- 
dence gan be procured... .++.s++s++4se0+++++Millaudon et al. vs M' Donough. 102 
4. So copies from public documents must be certified by the proper officer 
who is the keeper of the original. The surveyor general and not the.register 
has authority to certify township mapsto make them legal evidence............ #). 
\ 5. Evidence which is introduced and received without opposition or objection, 
although contrary or beyond the allegations in the pleadings, the adverse 
party is bound by its effect........+++++++++-+Powell vs. Aiken & Gwinn etal. 321 
6. Parol evidence is admissible to prove usury. This plea would seldom be 


available if required to be proved by a counter-letter or other written evidence. 
Roasenda vs. Zabriske f. m. c, 346 
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7. Parol evidence is inadmissible to prove titleto slaves, but a witness may be 
received to prove that the defendant admitted that he had received and held 
certain slaves as the agent of the plaintiff.......Penalta vs. Borges* Executor. 348 


8. The initials of a name, or the name of a person at full length marked on 
bales of eotton, is strong evidence of ownership. 
Lee & Hardy vs. Palmer et al. 405 
9. The testimony of two witnesses to the declarations of the deceased father, 
that he owed his daughter (the plaintiff) $500, was received as evidence of the 


debt, although there was an attempt to discredit the testimony. 
Rouzan vs. Rouzan’s Curator, 425 


10. Parok evidence is inadmissible to prove any thing that was said or under- 
stoed inconsistent with a written act; or any contract between the last purcha- 
sers'and their immediate vendor, against the first vendor who was not privy to 
Such Contract. ...sccccsoccceccepsccocccccccsecesee mous vs. Davern etal. 42 

11. The authority of a clerk to sign the name of a mercantile firm to a letter 
of credit, addressed to a particular person, when denied may be shown by cir- 
cumstantial evidence, when there is no direct proof. 

Moseley vs. Keys & Roberts. 46 

12, An account for boarding and expenses of last sickness, whieh depends on 
inspection and proof, the judgment of the court a gud, in which the witnesses 
appeared and testified, will have great weight.- 

Smith vs. Dickinson’s Executor. 507 

13. Heirship may be proved by parol evidence, when it does not appear, or 1s 
not shown, there was a register of marriages, births and deaths in existence. The 
latter will not be presumed, as it must be positively proved, that such register 
OES CXISt,- +s cece reece cece eeeeeeceeeees eens «+ Guerin’s heirs vs. Bagneries. 590 

14. Parol evidence will be received to identify a slave which was inherited by 
the plaintiffs’ mother from her father’s estate, and to show her possession of said 
slave as part of the inheritanee. - - Bis oiaialoteonness ov ve Semele en ceccscccccesevcece Ge 

15. So parol evidence is admissible to identify property of a succession, ac- 
cepted by an heir after having shown his right to inherit; or to identify 
slaves born on a plantation when the owner possesses by no written title.. 7d. 


- -EXECUTORS. 


1. The Judge of Probates has the faculty and power given him to appoint 
dative testamentary executors, but it is a faculty he is to exercise according to 
law, and not ix aceordance with his will and pleasure; appointing whom he ° 
chooses.--+-++++ see eeeeee --- Girod’s Heirs and Legatees vs. Girod’s Executors. 394 


2. The beneficiary heirs are first entitled to be appointed dative testamentary 
executors, when the testator has failed to name any in the will; and the legal 
heirs being entitled to the benefit of inventory, the estate must be administered 
under such benefit and according to the rules provided for the administration of 
SUT ID, 600 8550.00 caa'Ssin Sees Cle welceld et be clndeve 66 oes wobecncectenm o- 86. 

3. Where beneficiary heirs are appointed dative executors to a succession 
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administered with the benefit of inventory, they are required to give security in 


the same manner as curators of estates. 
Girod’s heirs and legatees vs. Girod’s executors. $94 


4. Where strangers are appointed dative testamentary executors by the Judge, . 
disregarding the applications of ‘heirs and fegatees, the appointment will be 
annulled... o<cscccccces Me occ cedareeccoaes seen ececngeegocteescecedpees MOee eo 20. 

5. The Mayor of a City, receiving a legacy,,as trustee, is not entitled to pre- - 
ference for the appointment of dative testamentary executor, as a legatee or 
creditor of the estate. Persons who receive a legacy in trust for others, have 
no more right of preference than the agent of a creditor or stranger.. --.. ccceee, £0. 

6. Notice of an application for the appointment of dative testamentary exeeu- 
tors must be given, in all cases, in: the same manner as for curators or adminis- 
trators of estates,...-.sesseeees ee ee ne « 25. 


ia GARNISHEES. 
1, Where garnishees are in possession of a slave, tranferred fo them in Mis- 
sissippi by the surviving partner, in payment of a debt due by the firm, they will 
hold it against an attaching creditor of a new firm, of which this partner is a 


member..-.-.--- ena e erence acer eeee cer eeeenees Powell vs, Aikin & Gwinn et al. 321 
2. A garnishec has no right to interfere with the merits of the case between 
the plaintiff and defendant. ....----++++++0++ +++ Lee & Hardy vs. Palmer et al. 405 


3. When the plaintiff obtains judgment against the defendant, all that is re- 
quired is to obtain an order on the garnishees to pay over the funds of the de- 
fendantiin their hands, « <.-.cccccccccccccccccccccccccece eoccccoe eeccseccece ib. 


4, The disclosure of the time of receiving and paying over certain monies by 
an attorney, who is garnishee, which he had received on account of his client, 
cannot be objected to as disclosing professional secrets. 
Comstock et al. vs. Paie & Smith, &c. 479 


5. So where the attorney, when cited as a garnishee to answer interrogatories, 
requiring him to state, if he had not received certain money of his client, and if 
he had, and had paid it over, to state when he paid it, and to whom; and he re- 
fused to answer, on the ground that it would be disclosing professional confidence : 
Held, that he was bound to answer, and his — was an npaawlen, Peter ” 
liable for the whole debt, cosfs and damages. - - ee seeds anetion the 

6. The rights of garnishees and their liability to oie, sie not aeehe on 
privileges or preferences, but on their answers to the interrogatories propounded 
by the plaintiffs; subject however to be disproved. - Blanchard vs. Vargas et-al. 486 

7. Where the garnishee’s answer stated he‘had a certain amount of defendant’s 
property in his possession, upon paying him $468, he wilt be entitled to retain 
this sum, when his answer is not disproved..-+-++++++++eeeeeeeseeers pe ereees o tb. 
* g. An order on a garnishee to pay over a certain portion of a-claim in money 
when collected, arising from eértain notes in his hands, does not affect the notes 
not yet collected. They still remain the property of the original-owner and 
aré liable to attachment by any of bis creditors. 

Branch Bank of Alabama vs. Kraft et al. 56. 
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HEIRS. 
1, A substitution of heirs to take effect at the death of the gravatus, or at an 
uncertain time, is to be considered conditional, and can only take effect on the 
happening of the event on which the condition depends. 
Bernard’s Heirs vs. Goldenbow. 95 
2, Where the husband and wife institute the survivor of them sole heir, with 
condition and substitution, that at the death of the survivor, their property then 
existing, shall go to each of their heirs in certain proportions, it does not inhibit 
the survivor, while living, from alienating the property.++--.++++++sseeeeeeees ib. 
3. The rights of the heirs of either of the spouses did not vest on the death of 
one of them, and could not, until the decease of the survivor ; they acquired © 
only an eventual right or hope. ------++.+++- teens Bernard's Heirs vs. Soulé. 21 
4. The legitimate daughter will inherit the property of her deceased mother, 
to the exelusion of an illegitimate son, not born in wedlock. 
“German et al. vs. Nicholls et al. 361 
5. The beneficiany heirs are first entitled to be appointed dative testamentary 
_ executors, when none are named in the will; and the legal heirs being entitled 
to the benefit of inventory, the estate must be administered under such benefit, 
and according to the rules provided for the administration of such successions. 
Girod’s Heirs and Legatees vs. Girod’s Exetutors. 394 
6. Where beneficiary heirs are appointed dative testamentary executors to a 
succession administered with the benefit of inventory, they are required to give 
- security in the same manner as curators of vacant estates, .-...+.-- cere eeee ess 20. 


a 
HUSBAND AND WIFE. 

1. The husband and wife made a joint will and instituted cach other sole and 
universal heir in case there was no children; with a proviso that at the death of 
the survivor any property or effects remaining unsold, should go to their heirs as 
legacies in certain proportions: Held, that the wife as the survivor became the 
absolute owner of all their property and could alienate it. But if any remained 
unsold at her death, it went to both their heirs. .°.. -» Bernard’s Heirs vs. Soulé. 21 

2. The rights of the heirsof-either of-the spouses did not vest ‘on the death 
of one of them, and could not until the decease of the survivor ; they acquired 
only an eventual right or hope. .---+ Fone Roc epeievdencewow es eee ceeeceecene ib. 

3. The husband has the power of administering the estate of his wife, whether 
it be dotal or paraphernal, particularly her moveable property. 

Clarke et ux vs. Fireman’s Insurance Company. 431 


INJUNCTION. 
1, The appellant from a judgment dissolving an injunction, obtained against 
an order of seizure and sale, cannot take a suspensive appeal without giving 
security as in other cases of such appeals. Security for costs is not sufficient. 
"State vs. Judge of 3d District. 444 
2. The artiele 740 of the Code of Practice is an exception to.the‘rule requir- 
ing security in obtaining an injunction to stay an order of seizure and sale, but 
only applies to that class of cases... 66s eeee cess cece ener eter enon ee en oes veces $0. 
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3. An injunction should not be granted to suspend an execution, on the ground rs 
that the petition for a suspensive appeal and appeal bond, were lost before the 

appeal was granted..-.-.++-- beet eeeees State vs. Judge of First District Court. 542 


INSOLVENCY. 


1. A purchasing creditor retaining the price, is bound to refund and pay over 
his share of the law charges of an insolvent estate. 
Monbouchet’s Curator vs. Ferraud fils. 372 


2. In order to constitute a fraud, two conditions are necessary ; there must be 
the intention of defrauding, and the event or actual loss sustained by the credi- 
tors to deprive the debtor of the benefit of the insolvent laws. 
Montilly vs. His Creditors. 383 


3. Where the charge of fraud is made against a ceding debtor, in order that 
the court may judge of the nature and extent of the fraud, and to determine 
whether the acts complained of come within the purview of hile, they should 
be clearly and distinctly specified in the written opposition; general allegations 
ATC Wot SUMOIOWME, «0s < o s6 Se hobs op 0% humesicac@atuebcadtavceweeneceuh Tievnevs ee £0. 
4. So where the silegations are mere matters of legal right, subject to be 
disputed and controverted in the concurso, they do not amount to a fraud against . 
creditors within thé meaning of the 22d, 23d and 24th-sections of the act of 1817, 
and 10th section of the act of 1840, relating to insolvent debtors, «+... setae + ib. 
5. The word “deposition” in the 18th section of the act of 1817, relating to 
voluntary surrenders of property, is a mistranslation or misprint from the 
French text; and it evidently means “ opposition.” -» Cassidy vs. His Creditors. 402 


6. An attorney may represent his constituent at a méeting of creditors, even 
when the latter is present in the city, where the meeting is held. .-.---++-+++++ ab. 


7. The holder or endorser of a note not yet due, should be placed on the 
bilan of the insolvent debtor, as a contingent and conditional creditor, and made 
a party to the COmCUrsa, + e++. see eee e eee seer cece ee eeees Deslix vs. Schmidt, 464 
8. A creditor cannot be made a party to the insolvency of his debtor, if he is 
omitted to be placed on the tableau by a supplemental petition, filed after the 
insolvent proceedings are closed and homologated, ..--. +++. s+sseeeseeveeees «+ 2b. 
+9, So a creditor who is not put on the bilan and cited, is not bound by the in- 
solvent proceedings, even if he be placed on the tableau of distribution, but de- 
elines receiv ing Whit GIOIMOMEES 6 ook < vlc cc cues sce aseeeen Davaee he <ac coseueneee eee 00, 
10. Under the act of 25th March, 1808, for the benefit of insolvent debtors in 
actual custody, any creditor, at any stage of the proceedings, may make a charge 
and suggest fraud, to which the debtor must plead, and the issue is to be tried _ 
by a jury.- pete shebite ncwe he eae MUL 6 céceusas ee Parlange vs. Mis Creditors. 475 


11. The debtor cannot avoid this issue by denying the ereditor’s right to vote 
for or against his discharge, because his claim is not proven by a notarial act, &c. 
There is nothing in the law requiring the creditor to give his vote before filing 
the suggestion of fraud therein alluded to..-.+-e+e+seeeeeees weno eee bee cones +. tb, 
12. Under the act of 1808, although the insolvent failed to deposit his books 
in the clerk’s office at the time of his application, yet he may be permitted to do 
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so, as soon thereof as they were called for ; even after opposition filed. 


Porter vs. His Creditors. 495 


13. Where the opponent alleges, he believes the insolvent has omitted to put 
all his property in his schedule, it will not be considered a charge of fraud..... 
14. The loss of a part of insolvent’s books, shown by his own affidavit, and 
that of another person taken ex parte, and letters andvhearsay evidence, if re- 


ceived without objection, will be deemed sufficient. ..... see e cece eee eeee sees 

15. Where there were no creditors in court opposing the discharge, there is 

no obstacle to his liberation under the act of 1808, «+--+. +.+-eseeeeeeeeerees eos 

16. When the opposition does not contain an actual charge of fraud, a jury 

need not be empannelled to try it.:++-.eeeseeeseeee sereeeeceee cereeesenes ee 
INSURANCE. 


1. Although-a vessel may be old, and when injured by sea accidents, require 
more repairs than a new one, yet the insurers are nevertheless bound for the ne~ 
cessary repairs to place her in statu quo..-.- Fisk vs. Commercial Insurance Co. 

2. The insurers are liable for damages done to Zinc, occasioned by the salt 
water getting to and corroding it on the voyage. 

Cogswell & Co. vs. Ocean Insurance Company. 

3. As the administrator of his wife’s property, the husband has such an interest 
and right therein, as authorizes him to insure it even in his own name, without 
declaring the nature and extent of his interest. 


Clarke et ux vs. Fireman’s Insurance Company. 431 


4. Where the policy has reference to furniture generally in a house which is 
described, without mentioning that part of it was stored in the garret, it is suffi- 
cient to authorize a recovery for the 1oss,-..-ccecccecccccscccccescccce Cow ores 


INTEREST. 
1. Where a note does not bear interest on its face, but the act of mortgage 
taken to secure its payment, stipulates for the payment of 10 per cent. interest 


from maturity of the note until paid, the excess charged from its date will be 
deducted. ---.. hia om leis 06 We, be.v pe h.0'05>.s'osa'e 66 oS WE; Zabriskie, f. mM. C, 


INTERROGATORIES AND DEPOSITIONS. 

1. Either party has a right to interrogate his opponent; and the penalty for 

not answering is, that the interrogatories are to be taken pro confesso. 
Baine vs. Wilson. 
2, The party propounding interrogatorics. has only to obtain the order of court 
to have them answered. The adverse party is bound to answer at his peril...-. 
3. Where the answers are to be taken out of the Parish, a commission issues, 
and the party interrogated on notice of the time and place of answering given, 
answers so that the person propounding the interrogatories may be present. - --- 
4, A commission is necessary to take the answers to interrogatories out of the 
State, in like manner as for a distant Parish within it. .-. +--+ +++ eeee eee e ees 


5. The mere production of a commission is not sufficient to authorize the 
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person to administer an oath and take the answers, as it does not prove he is the 


actual person named in the commission, who swore the party.- Baine vs. Wilson. 59 
6. A commission from the governor that such a person was a magistrate in 

1838, does not establish the fact, that he was one in 1840, the dime when he acts 

AB BUCH.+ vorccescccececes weceee Coccevvese ee cccccccccce eeeeeee ee esccces erece Zhe 
7. When a commission is directed to a person by name, no proof of his au- 

thority or identity is required ; but when directed to any judge or justice of the 

peace out of the State, it must be shown that he is such an officer, at the time he 

acts and purports to be..-++.seseceeeeceseceecedeneeeeceees mscrees Seevecs coe -80, 
8. When the answersto interrogatories make out the plaintiffs case, and are 

not disproved,he will have judgment, -----++.-+-+ +--+» Beach et al. vs. Oakey. 413 


JUDGMENT. 
1. The recitals of the evidence given in'the opinion of the court or judge, who 
tries the case, is not sufficient. 'This court must have the evidence itself. 


Tait vs. De Ende’s Executors. 33 
2. A copy of a naked judgment may be admissible in evidence, but it is not 


sufficient to make proof. of the matters contained in it.--.-. seeeeeeee eveecccees 306 
3. The whole of the record must accompany the judgment of a foreign tribu- 
nal, to give it effect in our courts. oocee eee cere ur ccecccesccnees tecceccsecsene ID, 


4, Judgment amended for allowing five, instead of four per cent. interest ; and 
for wafit of amicable demand, the appellee paying costs in both courts after the 
appearance of the defendant. --.---- veccccecesecsseseses Vairon vs. Debergue. 40 
5. Judgment of the inferior court corrected and amended by consent of par- 
ties; being erroneous on its face and the error only discovered after it became 
final. .---- Bilis < ween wsiews a akeied Commercial Bank of Rodney vs. Hinds. 49 
6. Where a judgment states, “the court being satisfied that the plaintiff’s 
claim is correct,” it is a sufficient constitutional reason to support the validity 
of the judgment...--.. er eee dep séa.deheeusedahee - +++ Slidell vs. Locke 461 
7. The order of the Court of Probates for the registry and execution ofa will 
and appointment of a dative testamentary executor forms a judgment, which 
must have its effect until reversed by appeal or action ¥f nullity. 
Derbigny vs. Peirce, &c. 551 
8, An action of a nullity of judgment will not lie unless for some one of the 
enumerated grounds in the Code of Practice. .-.---+++ se eeeeccesreanecesscces FB, 
9. Appeal for delay and judgment affirmed with the maximum of damages, 
Goesden vs. Morrison. 584 
10. Judgment affirmed with the maximum of damages as a delay case. 
Lavigne vs. Theurer et al. 582 
11. Judgment affirmed, on the abandonment of part of the defence and admis- 
sions of the defendant. +++ ++.+s+eeeeeeecececeee ee os Dufour & Co, vs. Meffre. 581 


JURISDICTION. 
1, Every court has jurisdiction to compel obedience to its orders. 
Monbouchet’s Curator vs, Ferraud fils. 371 
2. On the suggestion of the death of the plaintiff, during the pendency of the 
suit, in a court of ordinary and general jurisdiction, it has no power to appoint 
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a curator to represent his heirs,+- «+++ «.MceManus vs. West; Odom Intervenor, 41 


JURY. 


1. In actions of tort, which from the nature of the demand, damages are to be 
assessed, a jury must be summoned to find the same’ "The-court alone cannot 
assess damages in such cases, +++ ++ «+++ ++ ++ ++ Olivier, Curator, &e. vs. Cannon. 474 


LAND LAWS AND TITLES. 
1. The court will look beyond the confirmation of a claim by the land com- 
missioners or Congress, emanating from the former governments of Louisiana, 
in order to ascertain the extent and boundaries of the land claimed. 
Millaudon et al. vs. Me Donough. 102 
2: When the expression in a grant or title only conveys a certain front and 
depth, the grantee or purchaser cannot claim by diverging lines to the rear and 
thereby obtain more than the superficies contained in a parallelogram, -...+.+. ib. 


LESSOR AND LESSEE. 


1. Builders who contract with tenants for the repair and alteration of the 
leased. premises and have their contract recorded, have no lien or privilege on 
the property under lease. There is no privity between the builder and owner 
of the leased property ; and the mere consent given in the lease to make the 
alterations on the premises, renders the lessor in no way liable to the builder. 
Hoffman vs, Laurans et al. 70 
2. The lessor is not bound to pay for improvements or alterations made on 
the leased premises by the tenant, when they are not advantageous to him. --++- 7. 
3. In an action of damages for the non-compliance of the lessor with his con- 
tract of lease, the plaintiff must prove that he put the defendant in default in 
one of the modes pointed out by article 1905 of the Louisiana Code, before he 
CAN TECOVEL, so secs secs cece cece cesececscasececesecssesscees Daylor vs. Chase. 88 
4, When the lessor takes possession of the leased premises in an unfinished 
state, and he does not at the time notify the lessor, that he would be held yespon- 
sible for the delay in finishing them, he cannot recover damages sustained by 
their non-completion se eeste eee eee ee BEs Cho PPecccssy oo 80. 
5. The fact of the lessee taking possession of the leased premises does not en- 
title him to damages sustained by their unfinished state ; as it does not amount 
toa putting in default according to law.. +--+ .+se esse cece cere ence ee cneeeeees os 2b. 
6. There isno difference between a dwelling house and stores in relation to 
the rights of the lessor on the effects of the lessee and under-lessee; arid persons 
who pay storage on their goods in a warehouse. are liable to the landlord’s 
privilege as swb-lessecs.--+++++++> Tee ese eee ences Vairin & Co. vs. Hunt et al. 498 
7. But the goods or effects of the sub-lessees or persons storing property in a 
warehouse, are liable to the proprietor’s right of pledge or privilege only for so 
much as they may be owing at the time this right is enforced.--+++.++.+++++++: «+ 0b. 


LEVEES AND STREETS. 
The decision of a jury of twelve “ inhabitants,”’ or land-holders, under the act 
of 15th February, 1808, respecting “the police of the shores of rivers,” direct- 
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ing the construction of a levee for the pretection. of a Faubourg, of certain di- 
mensions and fixing its location, is conelusive.on the necessity and propriety of 
the measure, and the City Council have the power to cause the execution of the 
WOrk... 040 seeseeceeesseesee «Hanson et al, vs. City Council of Lafayette. 295 


2. In a controversy about the location of a levee, parol evidence will be re- 
ceived to show where the old levee stood, and the new one proposed to be; and 
also that the adverse party was trespassing on a public place, administered for 
the public w8e...sserececcsccvecccsecccetccteseeccevecsceseseccnccscccges® Sls 


3. The use of the banks of navigable rivers, is a servitude for the public use or 
common utili d every proprietor, adjacent to the shores of navigable rivers is 
bound to leave Samicient space for levees, roads, [streets] and ‘other public or 
COMMON WOFKS.. oo co cscrccccccescccevgesceccceevccccevccecesecdcvccsoecue ME 


4, The charter of the city of Lafayette, givesthe city council the entire con- 
trol of the streets, levees, wharves, &c.; confers on the corporation the;same 
powers granted to the city of New-Orleans over these objects; and it is subro- 
gated to the powers of the Police Jury of the parish of Jefferson, within the 
limits of the city....ccccccccccccccvcccccesevbccvcsnsecccscoesccccscedenee SB. 

5. No man or individual proprietor of the banks of a navigable river, can ap- 
propriate them exclusively to his own use, and at his pleasure to construct levees 
or erect buildings and works that will obstruct the free use of its banks ¢o all 
men, although the right of property is in him as proprietor of the adjacént 
Jands.. ccccccccccccccssncccccerecseccccccscccusesesessceccccccsenccescces $s 

6. A re-hearing allowed on the question of damages, respecting the right of 
plaintiffs, as front proprietors to be paid for the property taken or destroyed in 
making the new levee....ssecceeccesccencerecccessseccesccseccsecseees 10s SOD 


NEW TRIAL. 


1. Wherg one of the jurors becomes interested in the case during the trial, it 
isgood ground to award a new trial......-.+-.+.+++++ Turner-ws. Latorre et al. 74 


2. Where it is clear a cause is not in a proper condition to decide on the im- 
portant and delicate question involved, and the justice of the case requires it, it 
will be remanded for a new trial, rather than a judgment of non-suit entered. 

Morehouse’s heirs vs, Mayor et al. 316 


3. Motions and affidavits for new trials on the ground of newly discovered evi- 
dence should be received with great restriction and much caution. 
Burton vs. Maltby. 531 


NEW-ORLEANS. 

1. A contract entered into by the corporation of New-Orleans before its divi- 
sion into Municipalities must be enforced against the whole city, or the commis- 
sioners of the sinking-fund representing it; and not against any one of the Mu- 
nicipalities separately, although the work performed may have enured to its 
particular benefit... ....ssececseeeeeeeees eee eDeney vs, Municipality No. 3. 312 
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PARTNERSHIP. 
1. The purchase of househould furniture for the use of one of the partners, 
although occasionally used to entertain the customers of the firm, cannot come 
within'the scope of the partnersliip..----.---. Gray vs, Tiernan, Cuddy & Co. 


2, A partnership is not bound for a note signed by one of the partners with 
the partnership name, and which is shown to have been given for the price of 
farniture for his individual use........+. ee Lae CEE mab eette tewke's ooce §Or 
8. After the dissolution of a partnership, neither of the partners can bind the 
other or the firm without special authority derived from a new contract between 
them. Such a contract is essentially one of mandate. 
Fisk, Watt & 8. vs. Mead. 332 
4. So where a partner drew a bill of exchange in the name of a firm which 
had been dissolved, on one of the partners, and waived acceptance and presenta- 
tion to the drawee: Held, that the latter is not bound, or in any way liable for 
the payment of said draft.......---+++ eae ore Tae aes OW vised < Medes ee vcen sé aes 
5. When the articles do not contain a clause that the partnership might be 
dissolved at the will of one of the parties, simply by withdrawing from it, and 
the other refuses to consent, it becomes necessary for the complaining partner 
to apply to the court for a dissolution. +++» Bruce vs. Ross et al. 


6. But in case of violation of any of the articles of partnership by one part- 
ner, the other may dissolve the partnership, even without a stipulation to that 
effect. - +++ rececseceees oamcene oa, 6 65.0 60 Raise sae eselee epee seseeeeeeeciale . 

7. Where a partnership has been properly dissolved by the judgment of the 
inferior court, and a liquidation ordered, it will be carried into effect by this 
COUPE. « 60 sce ee ec eees eee eeesecesce ee re se ceeeee bees 

8. Where a partner accepts a draft in the name of the firm, but which is for 
his individual benefit, or payment, the other partner may be subrogated to the 
creditor’s rights and recover the amount from his co-partner. 

Hall vs. Gaiennie et al, 442 


9, It is the general and settled jurisprudence, that onthe dissolution of a 
partnership, all debts due by it, must first be paid, before there is a division 
among the partners; the fund remains a common stock and pledged for the pay- 
ment of the debts of the firm..-...+.- Claiborne & Mather vs. Their Creditors. 501 

10. The partnership in a steamboat is dissolved by the destruction of the boat 
which was the object of the contract of partnership; and the insurance money 
arising from the loss of the boat becomes a fund out of which all the creditors 
of the partnership must be first paid id. 

11. Creditors have a right of preference or privilege on the partnership fund 
to be first paid; and no partner can assign his share, until the debts of the firm 
are paid. [ secee oS ee Be Pe Voce coer ccvacecce Coco rccccccccves . 

12. So where two partners make a surrender of the partnership affairs with 
their own, the third partner who is solvent, cannot take out or assign his share 
of the partnership fund until the partnership debts are first paid...... cote eee 

@3. The balance to the credit-of a partner or his individual account, over and 
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above the debit, should belong to him exelusively and not one half goto the 


other partner, ++ eeeeeer seers eee to qecemicece reeeesesseeee Burton vs, Maltby. 531° 
14. Where a witness swears that what is written in a certain document is cor- 
rect, it does not imply that it contains a full statement, of all the affairs of the 
partnership; as he does not swear that it contains every thing relating to the 
partnership OMAITS, 00: 00.0 coe odmer.cd soe seer ve cg.ce eens cece ewccescrcccceceece SDs 


PAYMENT. 


1. The payment by the clerk of a court, in which money is deposited, to the 
attorney of the party entitled to receive it, is a good payment and will discharge 
the clerk from albliability.. .......20sse0eveeee+00. ++Mayor et al. vs. Hennen. 428 
2. The resignation and subsequent failure of one of the plaintiffs in a judg- 
ment, who was sheriff, furnish no excuse for the defendant to withhold payment 
to his successor in Office.........+++++0++ State vs. Judge of District Court. 542 


PLEADINGS. . 
1. A plea denying the consideration, requires the plaintiff to prove its but if 
there be also a plea of failure of consideration, the party himself must show it. 
Tissott et.al. vs. Bowles. 29 
2. Costs on leave to amend pleadings are not required to be paid up before 
the suit proceeds, as in case of non-suit or discontinuance. 
McCabe vs, Gentes. 39 


PLEDGE. 


1, A Bank, authorized to discount as incident to lending money, may take 
security; so also it may lend money on the faith of a cotton crops and cause the 
cotton to be shippéd by an agent to be sold to reimburse the loan without violat- 
ing its charter....ssesceessecccececsseccceecsenssess sDeloach vs. Jones et al. 447 

2. Where, in a common law State, a party pledges his cotton crop for a cer- 
tain sum advanced to him, and the pledgee is authorized and required to sell 
the cotton for reimbursement: Held, that as a pledge, it was defeasible, before 
delivery, but afterwards the contract was complete...+.sessacessscsseccseees tb, 

3. Delivery is essential to the validity of a contract of pledge in a common 
law State; and even a parol agreement followed by delivery, is legal and bind- 
ing on the parties and third persons,....ssssesseeeereesetteecsceecevccesecs 8. 

4. Ina case of pledge or bailment of goods or personal property, without li- 
mitation of time for redemption, the creditor may call on the debtor to redeem 
after his debt is due, by having a judicial sale, under-a decree. of foreclosure; 
or upon giving a reasonable notice to the debtor to redeem. But the parties 
may stipulate as to the time and mode Of sale......sssesecsecececceccescesess 8b, 

5. Soa contract partaking of the features both of pledge and of an assign- 
ment in trust to secure the payment of a debt, is valid in a common law State. i. 

6. So where cotton is pledged to secure payment of a loan of money and de- 
livered to the agent of the creditor, making the advance, who ships it to be sold - 
for the purpose of paying’ this loan; it is not liable to an attaching creditor in 
the hands of the consignee, who is made garnishec......ssseeccscveeeeesnees OB. 
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7. The pledgee is bound to take care of the thing pledged as a prudent ad- 
ministrator, and is answerable for the loss or decay of the pledge oceasioned by 
his fault or negligence... ...eeeeeeeeeseeeceoeceeseeeses Crocker vs. Monrose. 553 
8. The pledgee, in case of destruction of the thing pledged, by inevitable ac- 
cident, must prove the identity of the pledge, and that he used every diligence 
and care to preserve and save it, to-entitle him to recover back the sum advan- 
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POYDRAS’ WILL: 

1. There is no discrepancy between the cases of Moosa vs. Allain; 4 Martin 
N. 8.99, and that of Poydras vs. Mourain, 9 La. Reports 492. The first isa 
slave suing for certain privileges under a will, who has no capacity to stand in 
judgment in any matter, but for his freedom ; and the last is the heir claiming a 
compliance with the conditions of his ancestor’s will, from the purchasers un- 
er it.. cccecccceveccccsecccvveccvcecscceccccceses st oydras v8. Taylor et al. 

2. The purchaser of a plantation and slaves, subject to the provisions of the 
will of the original proprietor, that the slaves were always to be kept on the 
plantation and never sold apart from it, must comply with the conditions, how- 


EVEL ONETOUS. + cc eeccre wees erred esses eee eee ee ee sess essere se eeseeesessseees 


PRACTICE. 
1. The plaintiff is bound by the admission of the party under whom he 


claims, when there is no fraud or collusion alleged by him. 
Leefe vs. Walker et al. 
2. The rule that a party wishing to avail himself of the confessions made by 
the adverse party, cannot divide them and must take them entire, does not apply 
to the admissions made in the pleadings; but only to answers to interrogatories, 
or to judicial confessions...+++++++++++++Diggs, Hobson & Co, vs. Parish et al. 
3, Admissions in the answer are sufficient to dispense the plaintiff with proof 
of his demand; and the onus probandi lies on the defendant to establish his de- 
fence. He who pleads payment admits the existence of the debt, and must prove 
payment, or the plaintiff will have judgment.....--..+.-.++++ setae eee eeees oe 
4. In an action for slander of title when the defendant reconvenes and sets up 
title it becomes essentially a petitory action, and the burden of proof of title 
rests on the defendant..--+.--.++-. 0 tenes Millaudon et al. vs. McDonough. 
5. The last warrantor.is the real defendant in a suit against his vendees, not 
only against the party who cites him, but more particularly against the original 
core eee eeeces Peer eeseres cveereececeeeesesscseessesesess Dy 
6. Five days notice of the service of a rule is sufficient to bring the party into 
COUFE tree eee eeeecercecescereeee es seaMonbouchet’s Curator vs. Ferraud fils. 372 
7. Where the capacity of a person, acting as executor, is not denied there is 
no necessity of producing the au:hority or evidence of capacity. 
Cassidy vs. His Creditors. 402 
8. An attorney in fact, need not state that he knows the existence of a debt 
sworn to by him from his personal knowledge, when he is not questioned as to 
the. manner in which he derives his knowledge... .. 00s: ee cserercerescer erases OD. 
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9, It is within the provinee of the Supreme Court to inquire into the manner 
in which the Judge a guo exercised his legal discretion in acting on a case be- 
fore him, whenever the party appears thereby to suffer an irreparable injury. 
Girod’s Heirs and Legatees vs. Girod’s Executors. 394 
10. Where answers to interrogatories make out the plaintiff’s case, and are 
not disproved, he will have judgment.. .+.++.-+seeeeee- Beach et al. vs. Oakey. 413 
11. It is irregular and illegal to set aside a judgment by default to permit di- 
latory exceptions to be filed; but the order setting aside such judgment cannot 
be treated as a nullity in order to render final judgment. It might be waived 
and the exceptions considered; but-the regular-way is to rescind the order as 
improperly made....-)++-++-+ee eres eee tenner eeseeeeeees Wilcox et al. vs. Huie. 426 
12. Parties must enforce their rights in courts of justice according to the 
forms prescribed by law, or they will fail, however_clear may be their rights. 
* Caldwell & Hickey vs. Nolté etal. 438 
13. So an order on garnishees to pay money into court obtained ex parte and 
without previous notice, cannot be enforced...----+++++ te eeeeess eee eceeenens - 26. 
14. A continuance will not be granted, because a public officer is called as a 
witness with his records at the moment of trial, and shows his books and docu- 
ments are locked up, and his clerk has the key and is absent. 
Slidell vs. Locke. 461 
15. Where a judgment states the “court being satisfied that the defendant’s 
claim is correct,” it is a sufficient constitutional reason to support the validity 
of the judgment pote oc ew asec gerceeeretes once Obes Cost edeccec gta ceeds con egaae 7b. 
16. Where a bill of exceptions taken to the charge of the judge to the jury, 
does not state any specific proposition on which the charge was predicated and 
objécted to, this court will assume that the judge a a que did his duty. 
Bowman vs. Ware: 597 


PRINCIPAL AND AGENT. 


1. A party chartering a vessel is bound to the owners; and the Captain as their 
agent, has a right to retain the whole amount of the hire out of the cargo, 
whether the adventufe was joint, or entirely owned by this party. 

Leefe vs. Walker etal. 1 

2, An agent who speculates on the purchase made for his principal, by man- 
agement to get the article cheap, and charges the market priee, is not acting in 
good faith, «0. vc ceWcccicerc ccc cess se giceue wit TecSeeWe cee Dwyer vs. Powell. 99 

3. The practice of agents charging their principals more than they pay for an 
article purchased by them, is illegal and should be discountenanced........++.. #6. 

4. Where agents sold property on short time for notes which were not paid in 
full, but an extension of time given on renewal, with small payments and interest 
included, all of which was communicated to the prinejpals, who made no objec- 
tion, until more than 7 months afterwards: Held, that the agents were not 
responsbile for the balance due on the transaction. 

Starr & Howland vs. Zacharie et al. 517 

5. The principal must disapprove the acts of his agents within a reasonable 
time; otherwise he is bound by thgir acts, done in good faith, «+--+. + ce eeeeee ib. 
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PRIVILEGE AND MORTGAGE. 
1. No mortgage or privilege ean be established or extended by analogy to 
similar eases where it is allowed by law. It is only given by express law. 
Hofman vs. Laurans et al. 


PUBLIC USE OF PROPERTY. 


70 


1. No particular form or ceremony is necessary in the dedication of land to © 


public use. Lord Ellenborough decided that when “the owner throws open a 
passage and neither marks by any visible distinction that he means to preserve 
all his rights over it, nor excludes or prohibits persons from passing through it, 
he shall be presumed to have dedicated it to the public.” 
City Council of Lafayette vs. Holland et al. 
2. So where the plan of a Faubourg exhibits a front street, called Levee street, 
running parallel with the levee, on which no specific number of feet are marked, 
and without any particular designation on the plan, it will be preswmed to be de- 


dicated to the public use, and required to bekept open and free for this purpose. 7 


RECONVENTION. 

1, Where the reconventional demand set up, grows out of the same trans- 
actions with the principal one sued on, even if it be not liquidated, it should 
be sustained and the two demands tried together.--.+.-. eeceeesBaine vs. Fox. 

2. It matters not whether the demand against which the reconvention is op- 
posed be liqnidated or not, provided the reconventional one is connected with the 
original demand. -...-. ? 


3. A party setting up an unliquidated demand in compensation and reconven- 
tion of a suit on a promissory note, must bring himself strictly within the 
rules, and be ready wih his evidence at the time fixed for trial. 

Biernacki vs, Mexia, 


REDHIBITION. 


1.. The exclusion of warranty in a sale, does not absolve a vendor from the 
obligation of disclosing the redhibitory vices not apparent. 

Turner & Renshaw vs. Wheaton et al. 

2, Where the seller failed to inform the buyer that the slave was a runaway, it 

was held sufficient to rescind the sale, although sold without. warranty, except as 


3, In ‘a redhibitory action for therescission of the sale and refunding the price, 
an offer to return the slaves is sufficient if it be rejected; as there is then no ne- 
cessity of making an actual tender..+++ +++ sssee--eeeeeeee Bowman vs. Ware. 


ES JUDICATA. 


1, The plea of res judicata ina petitory action cannot be sustained by the 
proceedings in a possessory one. A judgment in a possessory action is no bar 
to an action in revendication although it be between the same parties and for 

“the same object.. +++. +++. -+.08. «++ City Council of Lafayette vs. Holland et al. 


ib 
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_ SALARY. 
1. The plaintiff as President of the Orleans Cotton Press Company, when there 
was no salary fixed, claimed $3000 per annum for his services ; and the testimony 
of witnesses went to show they were worth it: Held, that the sum of $2000, voted 
to his successor be taken as the proper amount to be allowed. : 
Byrne vs. Orleans Cotton Press Company. 336 


SALE. 
1. A lot of furniture under seizure is bought by an intervening party, who pays 
the debt, gives his note for the balance of the price, and takes the Sheriff’s receipt 
for the property on storage: Held, that itisa good sale and delivery. The pos- 
session was given by the officer, who afterwards as agent of the purchaser took it 
ON SLOTAGE.. oc esesseccseccesecsecccsevcveccsececes Chittenden vs. Page et al, 374 


2. The statute of 18th March, 1838, providing the mode of selling town-lots 
in New-Orleans for the payment of city taxes, applies to non-residents only. 
The sale of a property of a residentis a nullity...........Hodge vs. Cleary. 514 
3. Where a judgment, execution and sale are produced, itis sufficient to con- 
vey the property, unless such error or fraud is pleaded and established as 
will set aside sales in ordinary cases.......Harman’s heirs vs. O’Moran et al: 526 
4. A sale, where specified boundaries are given is per aversionem, and in- 
cludes all the ground between the points mentioned, whether the measure be 
correctly stated OF NOt. ...0ccccccccadccccccccccccccvevesvccscssecccccsesece IDs 
5. Where goods or property are taken feloniously no title is acquired by the 
felon, and he can convey none; but if the vendor delivers possession with 
the intent not only that the possession but the property shall pass, a bona fide 
purchaser from the fraudulent vendee will hold the property. His equity is 
greater than that of the original owner. +++ Russell vs. Favier et al, 584 
6. But where the owner of a slave puts her on hire, with no intention of 
passing the right of property to the bailee or lessee, the subsequent bad faith 
of the lessee in selling the slave as his own, does not deprive the true owner 
of his property or give title to an innocent purchaser..- -- -. teeees seserecccccce 8De 


SLAVE. .° 
1. Suit to recover from defendants the value of a slave, killed by the engine ~ 
while asleep on their road: Held, that whereithe accidentmay be attributed to the 
neglect or fault of beth parties, the plaintiff cannot recover. 
Fleytasvs. Pontchartrain Rail Road Company. 339 


2. The plaintiff must allege and prove that the act of the master of a vessel in 
taking on board his slave and employing him as a cook, caused him an injury 
which the owners could have prevented but did not, in order to render them liable. 

Duncan vs. Hawks et al, 548 

3. The statute of 1835, making the owners of vessels and steamboats liable for 
the value of ‘slaves, carried out of, or from one part of the State to another, 
without the consent of the owners, does not apply to a case, where the master 
- merely employs the slave asa cook on board of his vessel in port for a few days... 7b. 
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’ SURGEON. 
1. Surgeons of regiments.in the State militia have the same rank as those in the 
U. S. army, whose duty itis to attend those who may be wounded in the ser- 
vice or on paradevas a mililia mani.....é...0+.2+++++Harral vs. Vanorsten. 
2. So a regimental surgeon cannot make a private charge and be entitled to 
compensation for dressing the wounds and curing a soldier peundee on parade, 


even when not in active or actual service, +. «+... 


VENDOR AND VENDEE. 


The last purchasers or vendees, who assume the notes of their immediate 
vendor, given to his or the original vendor, cannot resist payment on the ground 
of any equities or conditions existing between them and their immediate ven- 
dor, The plaintiff or first vendor is a stranger to them..4rnous vs. Davernet al. 


WARRANTY. 


1. Where the purchaser under execution is evicted he is entitled to judgment 
over against the seized debtor and seizing creditor, on his warranty, but under 
article 711 of the Code of Practice, he must first take out his execution against 


theformer and on.the return of nulla bona may proceed against the latter. 
Guéfin’s heirs ys. Bagnerices. 
‘ WILL. 


1. A foreign will, or one made in another State, duly proved in a competent 
court where it is made, the executors appointed by the testator may continue to 
aet in this State, when the will has been registered in the Court of Probates in 
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this State, where the property is situated. 
State vs. Judge of Probates of New-Orleans. 


2. So foreign wills or those made in other States do not require the appoint- 
ment,of a dative testamentary executor and an attorney for absent heirs, when 
ordered to be enregistered in this State. The executors or administrators ap- 
pointed and qualified to act under the will in the place where it is probated can 
act under it in relation to property TROVE a's <0 6 0,9 Horesreints o's oe s.08 oP erreerencce 


WITNESS. 
1. When a witness is asked how he knew certain facts about S. R. and answers 
that he was acquainted with the circumstances of S. R. ever since he could re- 


collect, it wil be sufficient-to account for ae facts. stateds 
Turner vs, Latorre et al. 


2. The interest which disqnaliffes a witness must be the prospeet of gaining 

an adyantage, or to profit by the judgment in the cause, in which he is called to 
Moffatt vs. Murray et al, 357 

3. The builder is a competent witness to testify in a suit between the plasterer 

and proprietor, for his wages, when the former has been employed independent 
of the building contract..-.-- +--+ -+eseeee cece eee ee ees M‘Intosh vs. Clannon. 469 

4, Sirtee the passage of the act of 1823, excluding the testimony of the maker 

of a note, in a suit by the holder against the endorser, the maker cannot be ad- 


mitted as a witness on any grounds; even if he be entirely disinterested. 
Fortineau vs, Boissieré. 470 








